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Proviſion 0 > Hoirs and Children, 5 


3 355-4 Vs * 2g b 
1 & n: Ran 
N bejirable band 1 to babe —Y 
wife in conjun fee, and after their 
deceaſe to the children of the mar- 10 100 | ' 
e, all the children male and female, ont to the. 
ly and equally; muſt be ſerved heirs iſſues. = 
proviſion to their father; fbr by hi. marriage, 
is not to be underſtood the heir of whether . 
marriage only. Stair, 1. Feb. 165g, children > - 
—Proviſn te th bildren.to be pro- faceeadyer. - 
ted of a marriage of certain urban tene - capita, er 
ts, found to to all abe children e- th (heir 
ly. whether male or female. Stair 13. ee 
. 1677, Carnegy; Stair, #8. fly 3627, 
egy.— The ſame here it is expreſſei Sister 
area. Stair, Faum. 49. Jan 1698, Stewart. A father, 
contract of marriage, providing his eſtate to the chil: . 
of the marriage, and there being a ſon and a daugh- 
the Lords found, That the ſiſter mig ve he due 


* 


t heir of proviſion with her brother ih proviſi · 
7as to children in the plural number ound f 1 Jan. 
3, Kinloch, By bontrack of mfr eh laijds be- 


provided to the heir N the firſt 2 — * com>: + 
ſt to the th 


d the hei — 


r had ; ſhare of the con 
executr. wi 

ad. Fam. j — | bl; 
iged, in his ſeco iage, to provide 
o, ooo upon Und to 3 nnd hi wiſe in liferent, bs fs 

to the heirs fer, with n quality, = 

the 7 tha loned amang the children | 
bis ſight z.; 1 upon the ſaĩd eon- 


the fee is ptovided ta Ne do eat children: The 


ſt ſon pretended. WE 82 22 tie whole: fam a8 the 
OL, V. 135 | heir | 


2 
-- . 
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heir of proviſion. Anſwered for the younger childrey 
That heirs, in a ſecond contract of marriage, are u 
derſtood'children in a competition among themſelve 
240, The clauſes. in the contract, reſerving power 
the father to divide the ſum, and in the infefument, 
heirs and children, demonſtrated the father's meaning 
and the proviſion to heirs was rational, that the chi 
dren might repreſent the father, and be liable to pay h 
debt. 27, The eldeſt brother being now general b 

upon the deceaſe of the children of the firſt marriage, | 
ought to have no ſhare of the-L. 20, 00. The To | 
found, That the children muſt repreſent their fall | 
and that the ſum--divided among them per capita, th 
father having made no diviſion; in his life, and that t 
eldeſt ſon had one ſhare; thereoß and no more. Ha 
(Contracts of marriage.) Feb. 1684 Scot.A wom? 
in her contract of marriage, being obliged to convey 
her huſband what, rer end re to fall to her dj 
to Fakes. I 


— fee, and do tha heirs: deen in fee, the chi i 

dren ſued the mother to denude in terms of the pravil 
on. It was alledged for the defender, That the cla 
being copulative in favor of heirs and children, the pio. 
ſuers muſt ſerve heir to their father, though the prod... 
ſion would divide: amongſt them pr 3 -which i 
Lords ſuſtained, though it was reptied, 'T t oſten ci 
| junctive- particles are to be interpreted dis junctii 
Farc. (Contracłi of marriage. Dec. 1684, lrribe. . 

Money provided) to the bheirs of che marria e. 
found 26 divide amongſt all the children equally, Rat. 
R omwon) and the children not n yy 
3 Home Feb. 17% M' Do wal. 
A DAUG| ER, by her contract of marriage, : bel ecd 
z tobe a bairn in the rue 

mport of a 1 ati ether 8 Jeceaſe, this was fe 
. . ito hend not only her portios 
_ 6e à bairx ral, but alſo her ſhare of. the dend's pe 
in th houſe he having died inteſtate, althoug 
- ther children; who were {til in 2510 
cheir Father's deceaſe, alledged, That they doing! 
only executors, had ſule ri En the dead's part. 
ä wo 9. Feb. 1622, OM WM bond being & 


6 PROVISION to HEIKS, M. 

Atamentury deed.” Anſwered, The obligation import 

more than a reſervation of the legal e of the | 

N itim or third; for the latter implied the condition, 

; the'deceafed had goods the time of his deceaſe';; when 

as, by the'obligation, in-proſpedt 'whereof rhe huſha; 

= his wife a ſuitable Jointure, the wife and her ch 

of the marriage were ereditors, and the eontra 

was onerous, nor was the clauſe conceived' thus withy 

Prejudice, '&c. but thus I ebl/ige-rme, vc. the Lords iticl 

ned to prefer the children, in reſpect of the: obhigatid 

Harc. (Contralls of niarriage. March 1 reine 

Jane Beg, in her contract of marriage being: prov 

to a certain'fum in name of tocher, 1 1 ion of 

| itim, c. with this proviſion," ( That he ſhobld be 
" «© bairn in the houſt at his 'deceafe, with the ireſt of 

e daughters, but not in the leaſt with bis: fons;”” 11 

Lords found, That the ſons have right to the ſame ſhay 

1 of legitim, as if Jane had not exiſted rhe time of the f 

{ther's Jocoaſe 3 und in reſpect that Jane is onby provi 

| ded to be a bairn/inithe houſe with the reff of the daogi 

ters and that the — — not) by 

r in the contract, pre the daoghters — 

ir tegal ſhare in the legitim? found, That each of th 

daughters, exc Jane, muſÞhave an equal ſhare: 

4he whole | thn; gecord? 10 the diviflon 2 Al 

1 the whole children, tincloding Jane; and ther 

j Sund, Fhat after deducing the ſhares. of the bons as 

. Jane had not exiſted; aud After allowing to euch of t. 

| other 'daughters:ſuch- ſhare as ſhould belong toher;'a0 

ö cording to the diviſſion of law; taking in ane as a bai 

] of the houſe; the remainder of the l belongs 

Jane, and no more. 18. Nov: 2435; N an 

A FATHER having obliged vile; t- den fo an. 

bo $-2 96 661 v2 act of - marriage; to» give! him x00 

15 - Gootbanis dy and. e e a] ſhonny 66 

that the child peri in all goods, — money, herit uf 
Hall 'be. an e ges, and others p to him ti 

equal ſparer\ it ime of his deceaſe, — — 

in the J children ſhould not have more of . 

ther mean, ( ſtate than another; and 

1 Werne wards, in his ſecond-ſon's contract of * 

rage, provided the greateſt part 16 

en, to hin the] ä the- fer wager 


vir: vid 
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bee 45. defender quarrelling 


| — rhil. bound to. feeore a 6 


without : „ 


_ cannor-qualify himſelf heir; yet 


the purſuit being at the inſtance of un only childiof ti 


(Contracts of marriuę * nn een n For 
3. Jan. 1705. Calrus. | 
ON having become bowed is his beam ow N 


ferentz and to ue ehildren of the marriage 
| Intitied to ſue theiv/ father's Teprefencatives for imple 


ment. Newb. 73. 
contrict of marriage, the huſband being bound to em 


to ſue ſor Inptentent' agg 1 their pes repreſents 


66 PROVISION to 'HEIRS, 6+.” 
dnplomearing che proviſions in the contract of u 
—— of the purſuer as heir- „ t 
the, parſuer's''ti 
ing bound in for want — ſervice, and the purſuer d 
rontract of fering to ferve heir-male of the'marriay | 
marriage to  cunproceſſt; the Lords ſuſtained ꝓroceſ 
provide | the © the purſuer producing a retour c 
= of . the — e e 21. Joly, 1676. Hay. 
the '/ his contract — er 


e 5 err | 
die before his fath —— | 

weir of this . — anſwered, Though the - - peyſve 
furaprive hei 

he had a legal imereſtꝭ to ſee — n implemen 
eck in terms of — contract. The Lords ſuſtained pri 
ceſs. Stair; 73. Feb. 16%. Fraſer. The contr 
bad been found.” -Dirk. Stan, iP; Jan. 1655 Innes, Dux 
18, Jan. 1622. Ld. Silverſtonhifl. In the like -caſi 


marriage, after her morker's'deceaſe, the Lords fuſtzj 
ed proceſs againſt the father, but would not exblige- bi 
to implement to the purſuer nowinatim, but only to thi 
heirs of the murriige, in terms of his oblię Hate 


rage to lay out a certain ſum vo — in Os it 
fee. t 
the meceflity of = ſervice, were fo 


childyen, w 


Jan. 1665. Wallace in a-fecot 


pio go, D merks at the next term after — 
to LinaſelF and wife in fee, and to the e a 
ef he marriage in fee i the children were found intit 
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s qua credirors, without neceſ̃ityof a ſervice.” Hare - 
bntratts of marriage.) 28 July 1088. Chalmers. 
TT H E conqueſt being 8 to che heirs and eh 
n of a marriage, the Lords, in a ſuit at the inſtance 
he children who were not yet ſerved heirs, ſuſtain- 
proceſs 5 but before extracting of any deerert, ors 
ined them to weed nen Ry 25. Nov.” — 
ne, TE * 7 AB 8 ax AN 
THERE beinganobiiy \ in a contra of mar. 
4e provide the conqueſttothechildres Ws eee 
the marriage, the Lords found; That Yui /, 
leer? the only ehild of the marri- trunſni 0 
had right to 2 conqueſt tyſoꝰ jure; repteſinm·- 
ogh ſhe was neither confirmed nor ſer tives tei ja 
] heir of conqueſt, and conſequently: credit) win 
— jure mariti, after her ors er- 
th, was intitled to what part of tbe 
nqueſt was "moveable. Font. . Dee. 169% Cus 

g. ＋I father, in his contract of marriage — 
ond wife, obliged. himſelf to ſecure the chiſdren of 
at marriage in a certain ſum. Threr of theſe ſur vl 
| rhe father, but two of them died thereafter in pu- 
tirity;; without being "ſerved heirs of provifiews 
ie only furviving child of that marriage, a daughter 
red herſelf heir of proviſion: to her father, and ſui 
heir of the firſt marriage for the whole ſum. The 
ir alledged; That ſhe: had only title in her own 
ht to the third thereof, and that ſhe behoved to 
ake up titles to the other two. The Lords 

at the purſuerʒ being the only child in life of the 
ond marriage, and the other children having deres: 
I. withoat ſerving themſelves heirs of that marriage, 

had thereby the ſole right to ſue. for 122 of 
e Tae in mt rad. | 


ter = br aue us only IS 
* 


„ 


| bes 194m no aflignee, and therefore found there was : 


| Inflituts; and ef their father the truſtee, were fon 


uſe and þchoof of his children, they muſt have the 
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age, itlon aroſe concerning the conqueſt, 
twixt. her diſponee and ber ſon; who took out. Nen 
0 ſerve himſelf heir of proviſion in hie grandf 
_ contrat of marria arg the Lords foond, That the by 
band bei o provide the conqueſt to himfel 
For the and, Laboe of the children of the marie 
2 became thereby a truſtee for behosſ of his chi 

and that after 8 of the _— 7 c 
_ was'competent- to the ighter, only ch the ma 
riage, againſt her father in his own liſetime, for den 
ding of the truſt; and that the ſame action was comp 


for her ſan to ſerve heir of proviſion to his gran 
her. Home, 4. Feb. eb Gibſon, ——A. bond 
woviſion being r 

ah N Joer the uſe and behv 
of his children, heſe-children, — the deceaſe wy t 


intit led to ſue for. payment, without neceflity of a { 
vice for here there was no ſubſtitut ion : eſtabliſhed 
the ſubject being directly veſted in the truſtee after i 
inſtitate's deaths and as he had the jus exigendi for i 


after his deceaſe. June 1723, Monroes. ———In 
ſecand-contrat — the huſband and bis f 
became bound, at the term of Whitſunday aſter tli 
marriage, to employ a eerta in. ſum to himſelf and wi 

in conzunct fee and liferent, and to the heirs and chi 
a of the marriage in fee; there was. but one chi 


of the marriage, a daughter, who, after: aſſigning ti 
a — without making up at 


- proviſion to, her huſba a 
ob in a ſult at the 'buſband's inſtance againſt r. 
er's repreſentatives for payment, it was — C 


him, That, had . out the c dn: 
Lm in torres of the contract, = ſervice; as heir gf p 
yiſion, would have been neceſſary but while the of | 


ligation ſtood uni , the heirs and bairns v on 
ereditors: That it was true, that bene my J 
was ſued 3 it could „ 
bo oblige to implement, that — Jay: out: W 


in terms of the contract; bur, when the 
was laid againſt his 3 — it reſolved into: 


1 W with hi 
\whered | 


PROVISION: t& HETRS, M 5 
ereby the heirs aud bairns of the mar inge fall into 
fall right. © The Lords ſuſtained: proceſs for | 
nt, and found ns necellity for Cfervices "hg. 
32, Campbell. ; tet. 24453265 T'$i $4 #9; * 2 yo 
ONE being bound in he eontract f n e not 
cell, annalzie,-&ci or to de an˙ν —— . 7K 

jadge the heirs of the marriage of their "Obliguition 

ceſſion to the lands; this was found 'by one in bur 
t to take vey libertatem commoreli, — — 

bar any rational or onerous deed, but marriage'te 
ly — 'decds as were done provide o/. 
intuitu, to diſappoiut the heirs' of the rain ſumt or 
xrriage. Had. 24. June 1608, Home. ſuliecir te. 
a contract of marriage; | the huſband ide iffus 4 
ing bound to-provide-r0j000 nierks to hr 


t, and to the heirs o the marriage in eilual in 
it vas found, Mhat ſueh an obligaten comprifni- 1 
t being pure and imple to pay d um, oui, %. 
t only to ſubſtitute the heir im the fe r ? 
the ſubject, cannot luve u ſtronger ef- 
, than if the ſum vu r ſaclo vent out in terme v 

| eee in which cafe, the father ar; and 
heir only ſubſtitute, the ſum would be affectable 
the father's debts; and therefore it was Found, 
nat the heirs! of the marriuge, pon fuch an . 
on, could not compete with the (lawfol Seeler, 
hoſe debts were eonttacted dur ing ite mar 5 nor 
uld it alter the caſe thut an inbibirion. was ſerved u 
the contract, the effect of which is to ſerurt the 
gation upon which it i founded, not to alter the at. | 
re of it. Stair; Dirl; 24 Jan. 1699, — 
ONE, in his contract of marriage, — 
pand to infeſt his wife in * — victual for 
ze aliment'of bis younger children, ow It rheir age of 
4, and havi por for: lement of this ion, M. 
pned certain to his wife; in a compet iti 
etwixt her, 1 0 of the children, and the ener- 
rs creditors of the huſband, 'whoſe debts; were com 
acted after the ſaid diſpomion, the Lords preferred 
e creditors, unleſs the decdaſed was fo/venis at hd 
me of his deceaſe.. Stair, 3. July — Gordon... 
a * 4 certain ſubgect h 


= 


nſelf and ſpoufe im e. fee and life · — 1 


vided to the huſband and wife, and heirs of the man 

age, the huſband further became bound to pron 

f — merks to the remanent. children of the r 
age: this was found not to be a ſimple. obligation] 

| 500q merks to the remanevt 2 but only 
| E that ſum ta bhimſe lf in fee, and, a ſter hia decei . 
te his younger: children; and ſo the obligation havin 
no other \tendency than to make them 1 ſtitutes, 
could. have no other effect than to hay, grawit 
alienations in defraud of the contract: but .as 1 
father was to be far, his whole onerous debts, 
Whatever time contracted, behoved to exclude the ch 
dren, who had no other claim than to be made ſubſ 
tutes. Stair, Dirl. 24 Jan. 1677, Graham. — 15 8 
contract of marriage, the huſband being bound * F 
vide to the hei le, if there were one | 
x8,099.merks; and, if two, 24, 000 merke the L C 
found the only denghter, and child of the marrist 
was diractly creditor for the ſam, and not bound . 
male np kirles by ſerviee as heir of / che 1 Ne K. 
reſpect of theſe wards, i[/ithere be one daughter, dc 
Bere the eſtate was. tailzied to heirs-wale by the an 
ent inveſtitures, ſo that the daughter could not ſuecet „ 
Hare. (Cerruti of marriage. )u 5. Dec. 168 T, Ainnin 
One, in hie contract of marriage, bein mn BD 
L 
7 


— — —— — n — — — LY 
— * Oo + - * 


4 to provide 30. % merle 18 If in li 
4 44 lenarly;jand 40 4be bairne of the marriage dag fe 
e with... | provifion, - That they ſhould have - rig , 
« re ne without repreſenting him 1 and he not | 
; Ving employed.the ſum. but contraſted debt after 
marriages. in a competition betwiat the 1 i 
2 Lords-found,: That: the obligation 
Imp. a deſtination of. ſucceſſion. to the dre 
* mm they, were not to be looked upon as ereditot 
From. the date of the contrad, in competition wich. 
ner ous creditors; but only from the time the | 
Was done upon ahe n and ſo did not bring 
the children ri paſſu with. any greditor Whaſe del 
Was contracted before the children's diligence, thoug 
the children's atiodietion: was within year and da 
becauſe the. abligation. quod the children, being co! 
dered as granted of — date of their diligence, 
e nnn n * the fackt 
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s then bank 8 (Contract. © 7 mah Re 
Feb. Fake. 8 Nov. 16 rom He 
farjoribanks. s nag Bs ion in” a uy trat of 


iage to provide a certain ſum to the children of 
marriage, was found not to eſtabliſh any u creane 
the children, to enable them to compete with 169% 
her's extraneous ereditors. FOE Os Tg 
I 17. June 1697, Napier. — In on be 
een a deceaſed's childre 10 his creficery? the ants 
n of the firſt marriage havi ad judged'v i bonds 
proviſion, and the Gores 6 f the nee Wye 
on a proviſion made to then" in their mother's — 
& of marriage, both prior to the contracting of the 


inquire into the conditto of the father when” he 
nted theſe latent bonds of provifion, preferred the 
editors, and refuſed to bring in the'thildren P paſ< 
though ir was alledged that the father was in good 
odition when theſe proviſions were' granted, Forb. 
. Fount. 24. Dec. 12 The creditors and children | 
F Marſhall ecm peting.——One having bound himfelf, 
his contract of marriage, to pay s certain ſum Abri. 
citurir, at their age X or marriage, the children 
ere found to be proper credhörs, and ſaritledto'cont- 
te with the one credirors of the one, _— 
g to their reſpective diligences. Home, 2 4. Jan- | 
724, Lyon. An infeftment* f i nt- 
d by a man tb his children therein named Peale oe 
he firſt term after his 'deceaſe; was' oon preferable; 
cording to ĩts are, in Le en with onerous ers. : 
itors. 20. Jan. 1933, Nafmnyth.” 
IN a contra& of marriage; the" bötbapd being vous 
© to infeft himſelf n'cerrain lands and repemments be. 
' twixt and a preciſe pe e rear , 
* riage, and being io 1 immediately thereafter to 
© reſign for new infeftment to lle foture ſpouſe in lie 
c Pars. and the heirs of the marria age in es; which 
* failing,” e, with the Yeſervation of his den Wife 
ent, an ibition being raiſed' en this Men Hog ia 
uit, at Finlabee pr — 
galuſt bis er; appes arance was matte for a di 
whoſe purchaſe v was oh the inhibition, and for him it 
n this es ne other th 2 


dts ; the Li i? thinkin; Ir hard to oblige creditor? 


the eldeſt Tpnof the marriage 


* 


age, the Lords found this, in a 5 


ä en rt execution Ka 


rage. i I Nun 17, Jay 10 


8 eas; e W in £ 


12  PROVISION:to/ HEIRS; &# + 


of ſucceſſion, that the father remained fiar, and might | 
alienate for onerous cauſes; the Lords found; That the d 
father being obliged, after his own right was 


ted, to. infeft the Selva of the- marriage in fee,” . ou 
as they exiſted, that he could not grant any voluntary oj 


right in prejudice. of the proviſion; and therefore, wb 
the a. e was. Heng. againſt r e ig 
ion ame, 22. July, 1224. Doug r 1 
. of marriage, the huſband heing bound < e 
<; provide a: certain ſum to himſelf and wife, and the. 


. heirs of the marriage; which fai ling; the one hal fo 


ec to her beirs; and there being no heirs 6 the. 

riage, the Lords found, That the fatber might law! ih 
contract this ſum to a ſerand wife and child en, , thongh 6 
he had over aud above provided-them to .conſi idergbly 


effects, acquired during the firſt 7 51 ch 
ſame was K rations} „ 28 ah the bel 7 
——A man, inkb.6 ſt contract of ee. 4 gbſiged 1 


10 „ himſelf- to take t e ſecurities of a ſum. of bis own, 

and ſome lands be not in name of tocller iim hit 
4 Ae to himſelf and hex in liferent and cop ja ne fee, 

Ong tp e ws marriage ge; w yeh, 10 75 | 
4 the, aid; money and la to be e al iv ided bes TY 
66. twixt her and. his heirs; and 1 pos Jage 1 ** 
been diflolved without iflae, an father having pro 
vided his whole lands to the heirs of the ſecond mapri- 


 anonly lavghtef of the ſe ond marr 


„ 


unt; 
cuate the toblticuion in jr fir 2 8 


be Sad in na e 
T1 e, ee 8 5 kk, te bis eſtate; in;fayor: 
e an the heir-male of of The . * 


| hibitjonbeing ferved 19 70 2 zh fr at whoſe) 
"HE ans. Lor da; 
juan ng in ee 75 05 105 at © 05 Fa re! 


me, q 


A mant be bound in his contract of , MATE 
feft Mae wife | in copjun fee, 5 85 


; * in E N 1 
: = by - . , wy \ 
a * — 


P-ROVISION.to HEIRSõ, er. 2 
he wiſe to the liferent of the half in caſe ol children, 


diſchar ge · of that reſtriction during the marriage was 
ound not good againſt the children, as — e 


en 


Nous. Stair, 10. July 1677, Carnegie. k . 
25 AFATHER, in his ſon's contract of marris e, ha 
ba dbliged himſelf to pay 8 certain ſum to. : 71-14 
wat bim and his ſpouſe in conjunct ſee and þ 
hs 7 liferent, and to the heirs and children 
15 © of the marriage in ſee: which failing, 


to the ſou's heirs and aſſignees whatſom-. g. uter of 
ever; and the ſon dying after his he 001 ; 
ife 's decegld, rb ranted a diſpolitionthere- - tio. 


ak f, the Lerds found, That the granter e 1 «Ty at. 
9 aughter, and only child of the marriages. was in the 
"= ommon caſe of an heir of proviſion, pad. intereſt 


hereby to quarrel, any gratuitous deeds done hy her 
ather to her prejudice. Forb. x 5+ June L719, Leſlie.— 
\ man, in his contract of marriage, obtained lands to be 


ſon, liſponed te him from his father, te Him/elf and wiſi in 
igrd onjuntt-fee and li iferont,. and to the heirs whatſomever 


/e marriage in fees iu this caſe it was found, 'L hag 

he bulbous, could do no yolavrary or 2 deed 
n prejudice of the heir of the marria 1 8 
arly, that he could not iſa ppoint the 21 ** t 


be. riage, even by a deed-in —.— of the ſecond ſon of f the 

ing ame marriage, Nov. 27 J. Feb. 111 „ Fes. 

Fo WHEN A father, i in im lement. of bis contract of mar 

IT iage, does, de fats, em ay the ceyenant- 02,65440 l 
17 d ſum, and takes the ſame pay able to him- 15 5 


elf, and after his decesſe to the heirs or . ſuch. an . 


rv WW tildren- of the marriage, the ſum, as. his /igatian,.,_. 
tbe Property, may be, ect. d 0 l ke witz 4 
07» Wors; but then, as the obligation in "he * te Weber 
ar” Wontra& imports not barely that he i 1 once | 

Fol o ſertle the ſum, bet to make it tr uly effettual's to l 


ne irs or children, Which implies a E te cn 
ract ab ſo as to, diſa phones the heirs or childre a of | 
heir ſucceſſion ; tbis prot 

vitous creditors, though 
nothing can de unleſs an | 
on this footing it was _ That if the ſubje@ be pl 
ied away by enerous. creditors, an action lies ies againſt | 
he 1 755 and Wo arr 55 the waking 0 This chil» 
uren, for re-employ in * or m the 
Vor. I. P . K B 's * ſame 


ition is . to bar 1 0 
not onerous creditors 8775 
irritant clauſe be e. 


. 


* 


— 


Fing 


14 PROVISILION te HEIRS; .. 
ſume to them after his deceaſe. 5. Dec. 1734, H 
theriugham. The ſame found. Bryce, 23. Ja 
1717; Melntoſh. Add if a father, as being fiar, da 
any deed in prejudice of ſuch an obllgazion, the heir 
the marriage may charge him to purge the Ae, or 
re-empls the like ſam.. Stair, 13. Feb. 1677, Fn 
fer. . FA like manner, a father. who was 'bound | 

x: provide certain ſubjects to hs heir of t 


"y a, 


s marriage, . 
ranted proviſions to a ſecond w Ne childs - 
our of the ſame fupds, the children ef the, firſt marri 


were found intitled to a relief againſt their father, 
of a ſeparate Fax». acquired by bim. 2 2 
I; 1730, He katy rh 
-— IN 4 contract af marriage, the holbandand bi -caut 
Fe oner ing hound to employ a ſum for 
, of uſe of the wife in liferent, and the « ch 
the 0bligati-) dren of the marriage in fee 7 and the b 
vn with r., band baving died bavkrupt withont impl 
pard to the ,menting, in a proceſs at the inſtance 
Jather': the children againſt the cautioner, the d 
bakari + fence was, That the purſuers, as heir: 
. proviſion, are ultimately liable to relief 
the: zan pere and ſraſira petit guad mox oft. W e 
_ Anſwered, the purſuers have Hor. nothing 2 
ther, and ſo 3 be liable for any af his debts; oY 


will the ſum they recover frũm the defender make 
Bable for their father's debts, be ecauſe 72 1 
ua, heirs, to their father but * the . .cxedi 
rs. The Lords found the cantioner bound to imp 
ment, and that without. relief. LS Dec. A, 1734, 4 
therinigham And the fame was found the 
after. ww. dn The. ths: 6. 225 7 Stew 
18. Far 5 Fount. 19. ec 1707, ickſun. J 
2 had been ſoond: Stair, 23, Nov. 1683, 


„ March 1684, r 5 8 . 

| render of conqueſt; in 4 cc ontradt of mti tir 
e do the heirs, or bai | the Woe, ers 
:Ob4 bn not ſo ſtricly to be. inter 1 'F: ine 


e . e was ander a 8 27 Jon! 
to Ft rh 


+ fer 
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er the deſtination eſtabliſhed in their fa- 1. the hy 
r by ſubſtitoting ſtrangers ;. but as con -  withregard 
eſt is nomen unive ſitatis, to no partieu- to | referer 
of which can the children lay claim, 755 
t to the wilper fitas i in genera}, * father, wit ety 
— to bet warp" is at erty. to EXETCE. 288 act of 


er he does 4 which, it 
er Fer "eſſen the e lar ſubjectt that fall 8 
iverſitas, is not x of the .univerſitgs elf; ov 


ering the deſtination iſhed in the contract ; but 
y mere gratuitous Gerd; wizhout rational cavfs,or 
nfideration,” will be underſtdod an indirect method 
altering the ſucceſſion, et Fu, aa 
refors meffe&taal; Stair, 1 Feb. 

pon this footing it was Foand.. That a provi ” 
queſt to a wife; did not bar the huſband from makwg 
ional proviſions to- his children of = former mar- 
e, provided's comperenty-was:left-co:the wife Sir! 
5. July 167, Role bo.” Hide, herd tiie quoſt 
t dr an children of ond marriage 
irs * hls „une 1677," Murre 

nd evew u xs Rewind: 7 
arriags; wa, ata 

nd as heirs of $rovigen, thee 
here parte was: 
pas 


e . ö 


wry ord 
ſhe as 


moles cre Stai - * . 
= — wp ifion Te three chats 
ers vieual 1 ro ſecond. wife — 1 54 


Ee 3. 
wir 2 —— 
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- bound in a ſecond contract of marri 
. canqueſt to the children of tho marr 


, ede tit -which belonged to 1 


Y { 


* rent, and to the heirs of the marriage; which fa 
, ing, the one half to his:heirs, and the other half 
{© ber heire ; and there being a conſiderable conque 
hut no bairns of the marriage, the Lords found. Are 
viſion of the ſaid conqueſt, in favor of a 
ſecond marriage, was a rational and effect ua deed, 2 

therefore. ſuſtained the fame againſt the wife's | 
Stair, 1. and 21. Dec. 7680, Anderſon, —<—Arxlack 
of conqueſt; in a contract of marri 3 , being tothe chi 
dren; thereof, and one daughter only exiſting, who he 
alſo only one daughter hy a firſt marriage and mar 
ing again, and the grandfather making that grandehilt 
118 univerfal legatary; in a- competition hetwixt tb 
LN and her mother, the Lords: ſuſtained tha 
niverſal legacy, and found, That the clauſe of conqu 
did not reſtrain the granter, but that he cu, even | 
teſtament; legate his goods to his grandc ſeciog/th th 


d er had been competen 4 16-46 1 him iu þ 
firſt. contract of marriage, chat the Waser 
whally- gratuiteus but rational. Fbunt. 7. July 167 
Dalr, 26. Jan. 1699, Cuming . But a man, who:w 
o Ne et 


— lin 


teſtament, made the Whole children o 
His, ni ill. le ars, this "beings, mere. : ** 


5 the clue o conqueſt, air, 9% June 
8 lurra ys. M e F. 
-ADAUGHTER, b her contract of martiegyheing ' 
| 77"; Þravid to be a bairn in, abs bouſe ache 
Reveifons ther and-motber's deceaſe, har /provili e 


4% a an was: found payable at the ſather's-de | 
when:-proſi>., ceaſe, although: the mother was, . ies 
le hie, not withſtanding of the above. clauſe; adp 
hen 2 ibat becauſe it could not be in: pandenti ls 
term of + the mean time till the mather ſhuuld die; nA 
perform - and that the mother had no r . 
ance 1 ere being preſtable out of hat. ee hey 


ter separation of. the wife's Wied 8 
rid 8. Feb. . ä — man having ob- our 


|  liged himſelf to provide 4000 merks to himſelf and his ert 
you * e fee and * 20030: Nan 


ho — 
wo 


8 2 


 . ; 


dy 


1 
1 
*" 
A : 
* 
. 
> i 
F = 
'TLIW 
12 
= 
1 
T1223 
* 
iin, 
LE) mM 7 
43! 45 
. 
he 
wills 
_- : 
\ 1 
live 
4 
10 
C » *#X#| 
die, 


vildren; ie e tame — With 1 4 
for their foture e 


", 
000 werke cr N Neck, © 5 
ulctem deer e | 


nd won after the texth, den 


| ade, f 


Fpont. 19, Dalr. ao Jan. 4699, Duncan A 


muartisge a certain . ' 


him dur ing bis life. Fount. 10. Feb; x 09, Oliphant/ 


| ter, and 1 father marryi 2 and remov bis! 
Soca and effects out Kate j RIDE 


— having charged * * eee and 


— —— — . Ä ²˙¹ wA A 2 © . el ———— — ——— nn O_—_ —_ * an = * 3 A ace a 
r is? = ME —X SEED = = 4 - = — - = ———_————_———————— 
- . — - — — — — —— — — — = _— — — = — — — — — = — - — — — — 
— = — — — + - + -- — —— — — —— —— — — — — - — — —— — ——— — — — 
— — — — — hs — > — - —— - — — — — — — — — —— SI -— == — —— — ” he — 
- N ” 4 
* 
* 
* 7 
' * 
* 
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18, PROVYISION.t0:HEIRS, ers 
t ta die without children, — 
eee return to her father, hi 
hen. heirs 8.3: and :the-huſband, « 
ng term is bis part, having become bound: to add 
. . 5 certain ſum to the tacher, am 3 
annualrent, . 


47717 [ the whole on land or to bᷣτ, | 
e, nin og. nd jones; eee | 
e the ; marriage. n which failing, in the hub, heir al 


 vper theiprovifions. and conditions always ahovs mention 


eg the caſe having-exiſted, the:queſtion.oceurre$2s 1 
the time of the return, it being contended, that it 
ſhould. be at. the 22 „ becauſe no * . 
mem was expreſſed, refore preſents eu; 
the. Lords found the huſband ooght to Kiexcar th fam 


b cuntract. oi for the to 
b Gn Lauri fe . — — — 


daughter af the marvig in r 
in a ſuit at the inſtance of the. 8 and her — io 
N for implement of the contract of mar - fe 


only to take effect at his. deceaſe;; the Lord 
iderin that if this contract had nominated per- 
inſtunce 'execurian n | 


ant, and reſerving to hümſeltg war only — ; 
admipiſtration; but af diſpoſal for carrying on his 
trade, and that it was not pretended he Was: gen ad! 
inopiam therefore they. refuſod to ſuſtain . action againiti 


9.4 7 1 had received — wite: $000! 

ks in-tocher; having, in bis. contr marriage, 
ohl ed himſelf That . went d arenen, tu 
7 gted-of "that marriage, and he have no ſun of uny 
Fu | dent . that daughter ſhonld . 60 
20,000 merks, but i he bad ſons, then ſhe houldtbave: 
8000; merks, half at her marriage or majority,/and.the 


| other at bis death, with a clauſe couſeming,s That ene- Wt! 


cut ion ſhould paſo at the inſtance of ſome friends of hers, 
&c. aud the wife dying, and leaving only one daugh- 


arreſtment, 


PRO VISION. HEIRS, 922. 19 | 


ment, the davghter being now married ; the Lords:: | 
all clear in theſe two 1e, That the fa- 
yet he had not a ſon, ought to ſerure 
the 8000 werks, provided to her in 

a ſon by another marriage, fee-.. 
domicile/and- retired his ef- 


> though as 
in the fee. 

rent of his havi 
be had 


his 
240,» That he bought to find cantion to ber: K > 

novalrent.of the merks; as the firſt-moicty d 

at her marriage, and hereoſ the term of =. | 


t was now-come.::+ Fount., a. July 109. Hay — 
an, in his contra of marrioge,. baving obliged him- | 
to take all the the marr to the =» 
dren thereof inifee;-and he havin married a ſeconds 
„and one of the two children of the firſt m 
dg him for the half of the conqueſt, — 
n liferent the Lords reſuſed to ſuſtain any proceſs 
that daughter's änſtance, either for of the 
queſt, or ſo much as for li tian, during the fa- 
r's life: becauſe, ſuch proviſi being but mere deſti- 
ions, the father remaining far, ic not deprived of 
fee by the diflolution of the marriage, to be reduced 
the ſhape: of a-liferenter.; his Fee; remains with him 
life, with power, of conſequence, to exerce'all a 
property that are not in deſraud of the proviſion of 
=o 1 for which-reaſon the conqueſt is not to be 
dered at the time of diſſolution of the marriage, 
at the time of the father's. death ; ſo that if there be 
conqueſt. then, or if be ſhall have diſpoſed upon it 
, they. would; have nothing to crave. Fal. 7. 
unt. 27. Nov. 1684. Anderſon. Fount. per 5 
85, Cruikſhank. Upon the i ſame footing; a rati- 
| proviſion granted to 2 ſeeond wife, was ound e- 
tual againſt; de children of the — who, - 
their mothey's e@uttracty: were: provided. to the con- 
eſt during: the: marriages: Zire 16. Dir. 0. | 
e 1636, Mitchell. 
WILLIAM CRAE, in his atrnloge« 3 » 
ntract, became. bound a provide an /e-' derſi od to 
fein and: thaibeim- male to le pro be ſufficient 
cated of the» marridgey n certain lands erge- 1 
erein named and, further, That be! 177 > 4 
ouid not aiter the foteſuid proviſſon und deſtination — 4 | 
cce ſion, conceived in Jour ibe heirs male of the mar- | 


riages 


8 8 


— 


3 . 


— 
— 
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ate in favor of himſelf, and the iſſue of the marriage, 
n tailzie that eſtate with elauſes prohibirive and irr . 
nt, in regard he ie under obligations ro. make the: 
ate not ouly to deſcend: to the iſſue, but that it ſhalb 
ſcend fanguam optimum maximum, and conſequently 
t under irvitaut asd reſolutive clauſes, by which the 
| 9 be ſiars, but liferenters of that eſtate. 
the ſecond place, That, abſtractiog from the generab. 
int, this particular entail was an irrational deed, — 
audulent, tending to evacuate the deſtination in favor 
the heir of the marriage Upon this head it was 
ſerved; That the eſtate was ſmall; burdened more- 
r with a liferent and conſiderable debts; 24%, That 
heir was not impowered to charge the eſtare with 
ſhilling to: redeem him from ſlavery ; 24/y, That the 
ir had no power to provide a wife or children: A, 
hat the heir · male of the marriage was cut out” and 
ade a liferenter, and the heirat female of the marviage' 
ot poned, even to the youngeſt daughter: of the maker 
the tailzie, cantrary to the proviſion of the contract, 
bich ig in favor of the heirs of the marriage 156 
ords did. not determine the general point, but wh 
ſpect to. the particular qualificarions inſiſted on, they 
und; That. this tailzie was not conſiſtom with the 
roviſions in the contract of marriage i and therefore 
. — 
KC, —— An ate i 14 : 4 , n a contract mar»: 
age, to.hoirs ee the marriage ; of the 
arriage there exiſted.t mo ſons, and the father, while 
e eldeſt ſon, was. yet minor, made a ſetilement of his 
ate upon him, and: the heirs- male of his body ; which: 
iling, to the ſecond; ſon, and the heire- male of his. 


ody, &. upon which inſeſtment was enpede : the el. 
eſt ſon died before his father, leaving à daughter be- 


ind him, hut without accepting of the diipoſitions 

2 competition: bet wixt the heir - female and the heir- 
ale; it wat contended for the heir - female, that ſne 

60% s heir af the marriage, and that the father had it 
ot in his power arbitrarily to diſappoint the marri- 

ge· ſettlement , Apſwered, Tho! the eldeſt ſon cannat, 

ritly ſpeakiog, he heir of the marriage, while his ſa- 

her is alive, ſeeing he may die before his father, and. 

never be capable of ſucceeding : yet it is received in 


our- 


PRO VISION to HEIRS, ec. ' "i 
implement of his contra of marriage, by which he 
as bound to employ that ſam in hs of the children 
the marriage ; which failing, in favor of biniſelf, hie 

irs and aſſignees x but with this ex clauſe, Thar 
caſe ſhe ſhenld Te without heirs of her 1 why he, per © 
rba de prefenti, affigned the ſubject in favor of his 
other; and. the dan eaghrer having legated the ſubject, 
er her age of 14, the Lords: . the brother. 
arc. (Contract ef 1 aj Feb. 1683, Bonar, Falt. 
Feb. 1683, oblerves the deciſion as if e 
4 been found. 
A MAN, obliged in bis 8800 of marriage to em- 
oy 2 fam c a bonds, annaalrent, or other ſecurity, 
d to take the right. to himſelf and ſpouſe in liferent, 
id to the-children 0K the marriage in Thy was found 
dt to have it NL 511 Of. taking rights, 
the terms a refs to a in a cg 
y him, eſtimated by knowin 2 Sek rgh worth ſo 
uch: Forb. 29. Dec. 1710, Slay: But in reſpe& 
he contract bore, that the ſecurity to be taken for the 
joney ſhould be duch as he thought ſufficient at the 


me; the Lords found the tenemènt to be ſuſficient ſe- 55 


rity. Porb: 18. Jan. 1711, inter roſdem. 
AN obligation, in a contract of marria e, to provide ; 
certain ſam to the, 17 80 and his ſpouſe 
1 conju junct· fee and I ferent, and ta 7 Father's . 
ildren of the marflaþet fee, implies a per af 
iſcretionary e Io 05 ou ranter to di- Peri 
ide the ſubje children, ee ösg | 
d one mort and to . lefs, orb. e | 
9. July 1766, on. In a pro- Fil jocti prv. 
Ron of ſums, lands, and cbnqueſt, to bil. vided. for. 
ren, bis contract of g rhe Lords Fes _ 
ound, That the father had a power of me | 
ing an u n divilien of the ſums, lands and, conqueſt 
Anon gt the children of the es ip that he could 
ot ken, exclutle any of them put a cauſe, from 
chare thereof. 2+, an. es Davie. ; 
Je deciſion. 7 2 
I! e : 
1, a 
| ar, aß 
age 


„ — 
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age. Home, 10. July 1724, Douglas. Colo 
Campbell being bound, in his contract of marriage, to 
cure the ſum ' of Jo, ooo merks, and alſo the conqu 
during the marriage, to himſelf and ſpoufe in con jun 
fee and liferent, and to the children to be procreat 
of the marriage in fee, did purchaſe the eſtate of Bu 
bank during the marriage, tak ing the rights thereof 
himſelf, his heirs and aſſignees, and, upon deathby 
did execute a deed, ſettling both the heritable and n 
veable eſtate upon his eldeſt ſon, with the burden 
certain proviſions in favor of the younger children; 
a reduction of this ſettlement, at the inſtance of 
younger children, it was pleaded for them, That thi 
were creditors per capita, each intitled to an equ 
ſhare; and ſuppoſing the father to have a alt er bf 
viſion, it was irrational to leave the whole to one, bi 
dened with ſmall proviſions in favor of the reſt. 
was pleaded, in behalf of the defender, That an oblig 


tion granted familia, makes the family, as 2 body pl” 
litic, creditor, ſo as to reſtrain alienations extra fan” 
| liam, but does not make each a creditor per capita, 4 


, reſirain the father ſrom giving the whole to any one 
pleaſes ; the Lords found, That each of the children a 
intitled to a ſhare in the ſpecial ſam and conqueſt, | 
- that the father had a power of diviſion of the ſum a 
_ conqueſt among his children, in ſuch manner as might | 
found rational, and therefore, that he might Jlawfu 
acquire a land eſtate, and take the rights thereof to hi 
eldeſt ſon, and might alſo diſpone his moveable eſta 
to him, with the burden of rational proviſions to | 
vounger. children. 16. Dec. 1738, Campbells. 
I what caſes a ſervice is neceflz 
Later Deciſions. argued,” but not determined, Re 
. Dec. p. 29. Campbell, Jan. 1744. 
A SETTLEMENT, in a contract of marriage, is, i 
dubio, not underſtood to give more to the heirs 24 
turi than pes ſuccefianis. Rem. Dec. p. 15 
Gordon, June 2. 1748. | e 
A PROVISION, in a contract of marriage, in fan 
of the children of the marriage, is binding on the 
deſt ſon, on whom the father ſettled the fee of and 
Rate acquired during the marriage, though, at the da 
A that ſettlement, the father had ſufficient * 


* 
= 
— 
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Ouchiterlonies, June 12. 1752. PE | 
BONDS of provifion, by a father, in favor of his 
dren, upon a narrative of their being unprovided 
are preſumed to come in place of the proviſions in 
contract of marriage in their favor, though not ex- 
fled in tbe bond. Fac. Col. v. I. p. 73. Wauchup, 
c. 22. 1752. EEC $292 

N bonds of proviſion to children, a ſimple ſubſtita- 


den . 7 " | g 
en; n of one child to another, does not bar gratuitods 


a proviſion. in a contract of marriage, which con- 
ed no ſubſtitution. Jid. ba 


ft. . 1 born, or to be born, of the marriage, at the firſt 
blo: after the deceaſe of himſelf and his wife, the chil» 
dy cannot compete with onerous creditors of the fa- 
fan 


r. Fac. Col. v. I. p. 1,8. Creditors of Strachan, 
ly I. 1754. 13 * | | 

BY marriage · contract, dated z8th June 1738, be» 
een Francis Henderion and Jean Reid, with advice 
{| conlent of their reſpective fathers, , James Hender- 
1, the father of Francis, in conſideration of the 
ide's portion. vf 6000 merks, diſponed the eſtate 
Grange of Barrie to bis faid ſon Francis, and the 
irs-male to be procreated between him and the ſaid 
an Reid; whom failing, to Francis's heirs and affig- 
s whatſomever. The ſaid. contract likewiſe con- 


happen to be a male child procreate in this inteuded 
marriage. whe, by the conception of this prelenc 


rie, in that caſe the ſajd Francis Henderſon binds and 
obliges him, and the ſaid male child, thaukfully to 
content, pay, and deliver, to the younger children, 


Reid, the portions and proviſions following, viz. 
if there' be only one child, to the ſaid cbild the fuin 


merks; which portions aud I prin gee are to be di- 
vided amongſt the ſaid chi 


_ Vo. IV.- _ kicuuerivn 


ned the following clauſe: © Sicklike, if there ſhail 


en, as the faid Francis 


ds for fatisfying the proviſion. Fac. Col. v. I. p- 


VHEN a father beconjes bound, in a poſt-noptial 
tract of marriage, to pay certain ſunis to the chil- 


contract, ſhall ſucceed to the lands of Grange of Bar- 


to be procreate bet wixt him and the ſaid Mrs Jean 


of 3000 merks Scots; if two children, to them 40% | 
merks; and if three or mure children, to them 600 


— 


— 
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«© Henderſon ſhall.think fit to appoint by a writ unde 
4 his hand; and they are to be due and payable to the 
« at their reſpectise majorities or lawful marriages, t 
« ther of them firſt happening, with annualrent therea 
beter? and the ſaid Francis Henderſon, during hj 
6 lifetime, and his eldeſt ſon after his deceaſe, 21 
c hereby bound to aliment and educate the ſaid young 
cc er children honeſtly, conform to their rank at 
ce quality, ay and while their ſaid proviſions fall e 
4 But if it ſhall happen that there be no male childre 
cc procreate in this intended marriage, and only daugh 
e ters procreate therein, and that the ſaid Frand 
«« Henderſon ſurvive the ſaid Mrs Jean Reid, and hai 
cc male children in a ſecond marriage, then, and 
« that caſe, the ſaid Francis Henderſon binds an 
ce obliges him, his heirs and ſucceſſors, thankfully 
& content, pay, and deliver, to the daughters to | 
cc procreate betwixt him and the ſaid Mrs Jean | Reid 
ce the portions and proviſions following, vz. If the 
cc be only one daughter, to her the ſum of 5000 merks 
“e if two daughters, to them 9000 merks; and if thre 
e or more daughters, to them 11,000 merks Scots 
«© which portions and proviſions are to be divided a 
cc mongſt the ſaid daughters, as the ſaid Francis Her 
c derſon ſhall think fit: and the ſaid Francis Hender 
c ſon does hereby bind and oblige him, his heirs Ant 
e ſucceſſors, to make payment of the ſaid proviſions thc 
ce the ſaid daughters, at their majorities. or lawf 
<< marriages, either of them firſt happening, with a 
ce nualrent thereafter, and to aliment and educate thei 
<< honeſtly, conform to their rank and quality, unti 
ee their ſaid portions fall due.” Of this marriap 
beſides the eldeſt ſon, there exiſted three younger chili por 
| dren, viz. two ſons, Thomas and William, and ond 
daughter Jean, Francis, the father, haying contrafe 
ſundry debts, his creditors adjudged his eſtate ; and bull on 
__ three younger children alſo adjudged the ſame withu 
the year of the firſt adjudication, for payment of 6000 
merks, as due to them in virtue of the firſt pa t of the 
clauſe in the marriage - contract above recited, A rank Mute 
ing of Francis Henderſon's creditors enſued, where tt 
queſtion occurred, Whether the younger children were eco 
er were not intitled to be ranked as onerous creditors 
' 1211 | . 5 5 FP. n 
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ri paſſu with the other adjudgers? Pleaded for the 
her creditors, Im0, The eldeſt ſon of the marriage, 


hoſe intereſt is ſuppoſed to be chiefly attended to at 
rea cling the contract, is only called to ſucceed to the 
g Mas as heir of proviſion. to his father; and, conſe- 
„ ently, his father's onerous creditors are preferable 


him. Now, he being the perſon ſubjected in pay- 

nt of the younger children's proviſions, in the event 
his ſucceeding, it follows, that thoſe proviſions are 

aly a burden upon his right of ſucceſſion; and there - 

re muſt ſhare the ſame fate with it. 24% By the con- 
ption: of the contract, the proviſions to the younger 
ildren are not due till both the terms of payment is 


nd | me, viz. marriage or oy >thb>f and alfo the condi» 
| on under which they are ſtipulated has exiſted, name- 
Hy , that a male child of the marriage has actually ſuc- 
to | 


eded to the eſtate, in virtue of the ſettlement con- 


Reid ined in the contract. The words are, If there ſhall 
the happen to be a male child procreate, who ſhall ſuc- 
erks ceed,” C.; which import, not only, that a male 
threſhd muſt be born of the marriage, but that ſuch a. 
Pr üld muſt de fache ſucceed to the eſtate, before the 
ed a 


roviſions to the younger children are payable. Now, 
s ſuch ſucceſſion cannet open to the ſon before the fa- 
er's death, the proviſions cannot be payable till after 
is death; which is a conſtruQion-likewiſe agreeable to 
he words' of the obligation on the father, during his. 
ifetime, and on his eldeſt ſon after his deceaſe, to ali- 
ent the children till their portions ſhould become due; 
dicating, that they would not fall due in the father's 
ifetine. If it is thus clear, that, by the firſt branch 
f the clauſe, under which the children now claim, their 
dortions are not payable till after the death of their 
ather, who is ſtil} alive, then it follows, that they 
nuſt be conſidered as heirs of proviſion, and cannot. 
ompete with his onerous creditors ; as had been ad- 
udged in many caſes. And, 3tio, The proviſions made 
n different parts of the clauſe to the younger children, 
nd to the daughters of the marriage, are evidently 
ntended to take effect in different events, and not to 
ave both place: but as the father may yet marry a 
econd wife, and have a ſon by her ; and as the ſons of 
he firſt marriage may all die before him, whereby the 
: : C 2 | proviſions: [2 
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- 


. Proviſions made for the daughters of that marriage, 
the after-part of the clauſe, might become due, it is, 
vious, that the proviſions made in the firſt event, 
which are now claimed, may ſtill fall to the groun 
and, conſequently, being thus precarians, while the 
ther lives, the ſame muſt be confillered as: provif 
made payable after the father's death, and. ſo fall to 


. Poſtponed to his onerous creditors. Anſwered for 
_ _cbildren, 1, The ſettlement of the eſtate on 


| heir-male of the marriage, is a proviſion, of ſucceſſ 
which the eldeſt ſon could only take by ſervice, ſubj 


o the father's onerous debts ; but the portions of i| 


' younger children are conſtituted by the father's pe 
ſonal obligation. Theſe are not burdens an the | 
provided to the heirs. male, but debts due by the fatl 


himſelf, and to which the heir of the marriage can ot 


become liable; by fucceeding in his father's place. 

. The portions. are made payable at preciſe periods, t 
marriage or majority, which might come, and ha 
accordingly arrived, during the father's life. If 
ſich term of payment the father was living, the po 


tions were exigible from him, or if dead, from his el 
eſt ſon. The proviſo, that the aliment to be furniſhe 


till-marriage or majority ſhould then ceaſe, furth! 


. ſhows, that the portions were then intended to becon 
due, although the father ſhould be ſtill alive. | Nor 


the words in the beginning of the clauſe, “ If ther 
„ ſhall happen to be a male ehild procreate—who /hi 


e ſucceed,” import a condition fuſpenſive of the * 
re 


ment of the portions provided to the younger chil 
till an beir male of the marriage had actually ſucceed 


ed. Theſe words are only deſcriptive of the circun 
ances of the family, under which leſſer portions ſhou 


be due, than thoſe provided in the after-part of t 
clauſe, on the failure of ifſue-male of the marriage. 
there was a male child exiſting at the time the portion 


became exigible, who /hou/d or might ſucceed by co 


ception of the contract, then the obligation to tl 
younger children was evidently intended to be perform 
ed, and the father was bound to pay accordingly th 


ſums provided in ſuch event. The portions being th 
payable eventually by the father in his own lifetimeM;, : 
were truly a juſt and onerous debt due by him ; an 


couſequent] 
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pnſequently intitled to be ranked on his eſtate, con- 
orm to the diligence done for ſecuring the ſame, e- 
ally with his other onerous contractions. And, 3tio, 
hough it is true, the different proviſions made' in this: 
auſe are intended to take place in different events; 
et that cannot affect the queſtion. The lefler por- 
ons, if already due, may certainly be exacted, altho” 
is ſtill A that the other event may afterwards- 
xiſt, in which the larger portions may become due. 
that caſe, what the children now receive, will be 
puted in ſatisfaction, pro tanto, of their. augmented. 
roviſions. Some of the Lords were of opinion, that- 
ie condition of a male child's furviving the father was- 
iſpenſive of the payment of the portions-to any of the 
ounger children till the father's. death; becauſe it 
ould not be ſooner known with certainty, that a male 
hild, either of. that or a- ſubſequent marriage, 
7ould ſucceed to: the eſtate; and therefore, that the 
ounger childrens proviſions, being precarious and fluc- 
uating till that event, they could not be conſidered as 
roper creditors to their father. in his lifetime. But 
e majority. of the court held the deſcriptive words in 
he contra, *©-male-child who hall ſucceed,” to im- 
dort the ſame. as © male-child who /bould Succeed ;** 
ad that a.male-child having exiſted when the term of 
dayment of the younger childrens portions- eame, the 
ituation of the family at that period was:to-be regard- 
d; and therefore, that the father having, in the event 
hich has happened, made himſelf a debtor to the chil- 
uren in his own lifetime; they are to be conſidered as: 
droper creditors, and ranked according to their dili- 
pence. © The Lords found the younger children in- 
* titled to be ranked conform to their diligence, a- 
long with the other creditors upon their father's 
« eſtate.” Fac. Col. v. II. p. 234. Balingall, 37. 
an. 1759. 3 5 
BY a proviſion to heirs and bairns in a merchant's 
contract of marriage, not the heir of line, but the whole 
children, are underſtood. Fac. Col. v. II. p. 404. 
Creditors of Scot, June 13. 17606. | 
A BOND, by the eldeſt ſon to the younger children, 
in implement of a proviſion by their father, is not re- 
Jucible on the act 1621, S when he * 
| C 3 | | 


30 PUBLIC BURDEN. 
his debts ex :eeded bis err diliger e had 6 

1 2 him. | Ibid: ;--» 41 nf life 
HER becomes bound, 3 in bis contra of n 

ria al o ſecure a certain ſum to the heirs, and bay 
OY marriage, the children tranſmit this | jus ere 


3 their heirs and ſingular ſucceflors, withodt a ſervic 
Fac. Col. v. T. 468. . Porterfield,, Dec. 9. 1760. 


IN a proviſion to bairns, of a marriage, where 
parents have the power of diviſion, they are beende par 
* ed tq make a diviſion of every ſcparaze ſubject. eſ 
Fl conſent of one parent —— be interpoſed. to ion 
deed of the other, though deceaſed. Tae. Col. 1. m1 ri 
p. 7. Wilſon, Jan. 4. 299K; ©, ers 
A CLAUSE, in a contract of marriage, ſettling p rei 
| viſions on daughters, i in caſe of no ſons of the marriagy ot 
or in caſe the fon ſhould die before the daughr reps 1 ro 
provided and married, was found only to take ea! Du: 
the event of there bein no. heir - male of the marri: 
ho ſhould take the eſtate in virtue of the codirache 
2 Fac. Col. v. UI. * * n 
Fecal; ons to children, 575 for P f n 4 redudi 7 
«0n at 1621? See Bantrupft. ef, 
Bond of proviſion wot e. n delivery or ea mif 
875 Delivery. „„ Moth 
Net preſumed e of the date... 72 Prog * 
7 - _ » weder fload delivered'? See n II hav 
taten by parents in name of Un, way collec: 
9004 6 66 See Preſumption. | 5 lon 
Proviſions in 4 contract of marriage, or. otherwi of; i 
how far they. imply . pt the receiver. 25 by No 
Ling! — limited. n ed? 
e oy 
publie Burden! "x14 148M - C 


wy A WIFE being infefr'$ in certain lands, for an annui aon 
- ty of 2000 merks yearly, which annuity the huſband 
obliged himſelf. to pay, infeft or not infeft, and te 
warrant the lands to be worth 2000 merks yearly, th 
annualrent was found liable 3 the * burden 
8 4 - "O08 


15 
the 
ler 
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ztair, 22. Jan. 1668. Wampbray.——Found, That z 
liferent of an annualrent of money or vidual due to a 
relict, was ſubject to public 1 as well as a life- 
rent of lands, unleſs there be a perſonal obligement to 
pay. Har. (Liferents.) lan. 1688, Lady Elſhiels. 
- The like, Hare. n Feb. 1686, Lady 
Samford, Fount. 13. Dec. 1704, Lumiſden. 54.4 
THE feu- duty payable to the ſoperior, being truly 
part of the rent of the lands, the public burdens and 
eſs muſt be borne by the ſuperior and vaſlal, in propor- 
tion to their ſeveral intereſts. Fount. 25. Feb. 1690. 
reaſurer of Edinburgh. Fount. 7. Dec. 1693, Feu- 
ers of Kinroſs. A feu-duty, reſerved by the ſove- 
reign, in a charter of lands of his property, was found 
ot liable to ceſs, after diſſolution thereof from the 
crown in favor of a ſubje&, Forb. 13. July 1711, 
duke of Men ðᷣͤ v 


Public Officer. 


COMMISSARIES have no power to name their 
clerks and procurator-fiſcals, T:! OTE NS 
only the biſhop within his own dio- ho have power to 
ceſe, and commiſſion given to a com- name clerks, Ce. 
wifary to admit procurators and 
other members of court, does not impower him to 
name theſe officers. Dur ie, 12. July 1627, biſhop of 
alloway——Found, That an heritable ſheriff, not 
. an expreſs power in his charter to nominate 
Heriff-elerks, has no right to diſpoſe of the office ; it be- 
longs to the ſecretaries of ſtate. Fount. Forb. 17. July 
1705. Athole.— Found, that the Lord Lyon has a power 
ot naming his clerks during their lives. 5. July 1728, 
ord Lyon.——In whom the power of preſenting the 
TED. ſeſſion elerk and precentor lies. Ste 20. July 1738, 
Pirk- ſeſſion of Lintithgow. | | 


OLIPHANT having obtained from the clerk regiſter 
grant of the office of clerk of ſeſ- wr 
nnurtion to himſelf, and bis eldeſt fon, Grant of a public 
ſbandi» -:i1atim after his deceaſe; and offce- cannot, ex- 
ad totbis grant being challenged, 'quoad cerd one life. © - 
', thetic ton's' right, by: a ſucceeding. _. + © ©. 
denvF:!crk regiſter, the Lords .unprimouſly found the ſon 
Stair : SE» had 


* 


* 
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had no legal right 1 the for If this vas onee a 
| lowed, the office e of the court of ſeſſio 
might come to be entailed as well as that of; a .cley 
Fount. 15. Dec. 1693, Lord Tarbat. 

 MONCRIEF of Redie having the King a" n 
powering him for ever to pref 

Bur the 2 0 one of the macers of ſeſſon; it wa 


Preſenting may bs 5 oP: ae, That the ſume va 
given in berpe. null  beneficium au vu 
e tuum. 5 neui app erri, by analog) f tt ud 


act 23. parl. 15675 the Lords 7e 
pelled the objettion, becauſe a power of preſeating it 
a different thing from an actual preſentazion ; and i 
this was ſuſtained, a right of patronage would lit un 
der the ſame exception. 240, They repelled * 
JeRion, That Redie's gift was null on the act 69. par 
1587, that his majeſty s caſualties ſhall not 14 1 | 
away in bulk ; for they thought the King 110 . aw 
fully annex the I of the macers to t 
_ catory of the ſeſſion for ever; and if fo, why pot u 
one man, which, though inconvenient, was nat unlas 
ful ? Fount. 2. Feb. 1693, King's advocate. - | 
 NOTWITHSTA NDING: the rule, That delegs 


An delegatus po- OE, delegare, the Lords ſy 


ed a gift of under-clerkſhip « 
teſt delega "_ the bills, during the granter's [i 


it being the conſtant cuſtom eſtabliſhed, for the cler 
of the bills to grant ſubcommiſſions, though. be had nd 
power to delegate. Falc. 12. Feb. 1684, Wedderbu 
- clerk of 3 was found to have no powet 
by his commiſſion to delegate a ſubſtitute, and there 
fore was ordained to exerce the office by himſelf or 
ſervants, for whom he ſhould be anſweradle, "Hang 
Dec. 1681, Hog. 
AGIFT by a biſhop, of the office of comm 
clerk, falls, when the 9 yer 

Plarelity of offices, is named commiſſary. Dare, 3: 
July 1627, Biſhop of Galloway.) 

A SCHOOL-MASTER in a royal-burgh, whoſe ad 

a miſſion bore neither during pleaſurt 

No deprivation. nor ad vitam, found not to be re 
From office without moveable arbitrarily at the mag! 
W t ſtrates Pleaſure, but that for any 


1 | 


PUBLIC OrFI S. 
guſt and reaſonable canſe they might, without neceſſity 
to condeſcend upon any. <a fir SO Fount. Dalr. 
Jan. 18. 1710, Magiſtrates of Montrofe. ; 
A PRINCIPAL clerk, who had a power of deputa- 
tion, being inſolvent and denoun- 
ted rebel, this was not found to 9 of A 
annul bis right, or make him fall vation. e 
from his office, it having all along 14 Ae at 
deen managed by a depute, though it was argued, That 
the principal 4 yok havin perſonam ſtandi in judi- 
cio, his depute could not fit for him who could not fit 
himſelf... ae 6 6. Feb. 1666, Archbiſhop of Glaſgow. 
A theriff-depute being denounced at the horn, This 
as not found to exclude his ſubſtitute. 80 ht 9. June 


1587, Keith. —T he clerk to the notarjes, by bis of- 
Ece, is bound 40 call in and keep the prothocals of no- 
aries, which, being 1 in his commiſſion, and 
holly. neglected by him for many years, was found a 
nalverſation to 7 Aeprivatien. Stair, 19. Feb. 
1680, clerk regiſter. A party. havi n made 
one of the "cler in chancery by the dir or, to whom 
e paidſa valuable „ befan: Tor the poſt, and being 
ſoon thereafter turned out of his office hy the director 
bimſe lf, pon ſame alledged malyerſations, with- 
out the ſentence. of any judge, the Lords, in a decla - 
yator at the clerk's ainſt the director, re- 
poned the clerk. to his office, Toe, and 6 ene e 
to receive, him. Home, Hes. 1681, H . 
declarator') Was ſuſtained at ihe archbiſhop of Glaſgow' s 
;n{tance, concluding, that commiſſaries, ſuch as are yo 
qualified, nor able to judge accordin to law, may 
er by. the 8 Stair, 14. Feb. b. 1666, pro 
biſlop of Glaſgow, ——The fap 1 Stair, 22. Feb. 
1666, inter 700 eee n e 

T by 5 bis, of the chancery, m * recal 93 
2 =, A009 Pa our bl Oh; ay, removeable 
icrvants at his leaſure. Stair, 16. 
Jan. 168 Achifon, 45 1 "ep leaf ms, 
A NO ANY 1 to e 3 liege in his of- | 

e, ma urſued to ſhe 
in his N and goods. et. | public of + "_ 
penult, Feb. 1612, Innes. „ PA ſeroan 7. 8 

THE clerk of the bills 1 received a minor eau- 
jull tioner 
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Diligence requi- tioner in a ſuſpenſion, who tered 
red of public 8 55 ter reduced the bond upon mino 
cer. ty, and the bond bein now alſo 4 
ö mifſſing, though it con 2 
thing pt W yet the Lords, upon a complain 
ordained the clerk to produce the principal. bond Mer 
cautionry between and a certain day, otherwiſe foui k 
him liable for the debt, becauſe there n be an at 
teſter on the back of the bond; | Home, Dec. 168 
Denholm ſupplicant.—— The clerks of the bills barh ri. 
loſt a bond of cautionry in a ſuſpenſion, but getting ii 
ſame rene wed ſome years thereafter; the Lords fou! 
That they were no further liable than /ab/ſidiarie fo 
damages; further, . Lordſhips ſuſtained this de 
Fence, T hat at the time © of ods; g the ſecond bond, tl 
- cautioner was in no w condition, than at the tin 
of granting the fiſt! Bruce s MS. 10, July 251 
| Devars.——— "he clerks of ſeſſion. are Hume 4 . ce wy 
Ropes, out i their ew . 


talis. 4. alt 1735, Home.” 

AN arreſtment looſed on juſblictont cilia 

the Lords refuſed 'a bill craving a, wafrant for con 

002-307 ON manding more ſufficient ; cautio | 

- Where /ſuffeient! though | they bad granted it 

' caution'is refuſed, , fore in à like caſe; ly here tl 

or inſufficient Prin reprimanded the clerk of. the bill 

- "cepted. of, what Fasst. 19. June 160 Wilkie.— 

remedy, . Te clerk to tbe bills, refuhug if 

|! necept ef caution Nod — 8 

in the 6 of arreſtments ; ; application ba | 

to the Lords, and trial taken by! them how the arre 

er's claims were founded, they thought if mi mt t 
dangerous conſequence to interpoſe, and Judge 

the 15 ciency of caution. offered, this being the 

liar province of the clerks ; ; yet if the clerk the pee 

fuſe cautioners above exception, no doubt they h 

power to aver-rule them : L the Lords ordain 

ed the cautioner to be received. Fount. 18. Feb. 1701 

Temple. In'a purſuit agaioſt the commiſla cler 

4 We inſtance of the deceaſed's creditors, for mage 
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Cuſtaine 
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tained by his having received inſufficient caution i ina 
ſtament dative; the Lords found; That caution muſt 
taken by the commiſſaries and their clerks, and that 

ie caution muſt be ſufficient, conſideration being boy 

> the circumſtances of the parties at the time 
zerefore found it relevant againſt” the defenders to 
ake them ſubfidiarie liable, that the cautioner accepted. 
by _ ater oye; 2% path 7 a 
BY act 30. 1499, 78. 15 1 * 
ries muſt be named and created _ pa bas 
the King, and examined and ad- rw of admit 

irted by the Lords: bat an 47 5 N w, 

ving crept in of applying.tÞ 

art of ſeſñon to be admitted . e, pay 
thority from the crown, | this was rectiſied upon an 
pplicatiow of the clerk te the admiſſion of noraries, 
d in time coming the tlerks of ſeſſion were diſchar-. 
q to receive ia apy petition for any perſon's trial in 
der to admiſſion as en, 'uvlefs there was pre- 
nted therewith, and 1 in the clerks hands, a 
3 ſigned by the erk to che admiſſion of no- 
ries, and paſt under his Majeſty" * caſket. 21. Feb. 5 
738, Crawford ſupplicant. f 
A TOWN-CLERK 1s not a mapiſtrate : 45 there 123 


re he being charged for Irm 
ce of the town's. obligation alovg. Leun cler & not gp! 


ith the ma rates, the charge magiſtrate. A "oy: 
as found null. Dur. 15. Jan. 1624. Drumlagrig, * 


THE clerkof the general ſeſſions at Glaſgow was not 
und removeable at pleaſure, but 
r reaſonable cauſes, although The Later deciſion, 
lice” was not expreſtly conferred 

on him during pleaſure, nor during lie, Fac, Col. 
L 12 ddr 00-4 _ Awe 5 | 53 
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e King, N ere 19, Nov, 1597, Cock- 
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A PURSUER having referred to the defender's oath, 

hat he had given him a certain ſunm 

n his promiſe to repay it, and the Where the gud- 

efender deponing and confeſſing, that /ified oath im- 
v 
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recei the money, but add! 
bat it was in payment and ſatisfact 
n of as much due to him by the purſu- ris 
„and that he never promiſed to repay it; the Lords 
ound the quality intrinſic: For the qualiry here re- 
plved into a denial of the libel. Fount. 10. Nov. 1 702, 
itken. In a compt and reckoning, the receipt of 
do merks bein erred to the defender's oath, he 
cknowledged the ſame, but added, That the purſuer 
t that time was debtor to him, the deponent, in ſeve · 
al ſams; the Lords ſaſtained the article of 500 merks, 
nd found the quality extrinſic, ſeeing the defender 
id ngt depone, that the money was given and recei- 
ed in ſatisfaction of theſe other debts. Dalr. 18. Dec. 
703. Sinclair.———A debtor, in a bond, having offer- 
d to prove payment by the creditor's oath, and the 
reditof having 3 that his wife received from 
he dehtor a certain ſum, owing to him by a thir 
arty, which the debtor had promiſed to pay ; the 
ords found the quality in the oath Intrinſic; and the 
um received by the wife, was found not imputable in 
day ment of the bonds. Forb. 27. Nov. 1705, Sinclair. 
| Yet, in a ſuit upon a bill, an alledgeance being. 
ade for the defender of a partial payment, which was 
Wefcrred to the purſuer's oath, and he. deponing, that 
e received L. 5 Sterling but that it was in payment 
f a ſeparate open accompt; the Lords found the qua- 
Wity extrinſic, and that the partial payment behoved 
Wo be applied to the bill, unleſs the purſuer would in- 
ruct the open accompt otherwiſe than by his own 
ath, notwithſtanding, that the alledgeance of parti- 
payment was not proved, the oath reſolving into 
denial] thereof. Feb. 1730, Cameron. The 
e. * Gosf. 6. Jan. e I IR party 3 
13 = : 5 


ding, forts a denial 
E of the bbek. 
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equality! intrinſic. Stair, Neb. 9. Dec. 1664, Look 
gains but depaning, That, he. refuſed to accept. bf ü 
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TEENS 1 e 
pie wife" s ' father: For, the tocher, becauſe, though 

be had granted the, receipt of it in) the contract q 
marriage, yet that diſcharge. was elicited,, and given 
Spe uumerundæ pecuniæ, ond. ;hls being ouly, probably 
Feripto vel juramento, and he referring it to 5 tat 
Ther 's oath, who deponed, Thet it was communed, att 
Ipid clauſe, granting, the receipt, ſhould, he igfert 
that the money was - ee paid, nor, promi 
paid, fa that chere, could be no pf In zbe Ser 1 
Lorde ede che father iel Faugt- 20, 
1685. toi Enèe Hnr. An an, pan Seth, 
Bxamined, whether the money he. 1 gut 9 4 coßy 
rat ion beleunged to another perſan, whoſe, truſt 
2 3, avd he rates rhe e dead) ha 

ſome while ah „ladged ſuch s ſum in hi 6, band, by 

that: 9 [1 be called for- it, and diſpoſed. of Tf 
therwiſe the Lords found the, quality, Antrfp 
Fount. 20. Feb 168 5, Home. en Elan! ** 
Nia proceſs for paymeut of. 8 Wer of. 
referred to the defender's. gath; as; reſting o 
He acknowledging the receipt of the wine, v 
That it was ſent him to be diſpoſed of, 
oli the ſame at a certain price:; the Toth 
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to 
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Aibargain of wine being referred tg tt 
Parehafer's oath, 19a having acknowledged the ($9! 


„Mines; apes! wene 1 and 9 . 
»zatds faund.x N ofi $he-oath te be, intrinſic an 
Jama 1 os bs dh 
Mi; a! 168 75 2 ain beipg ic 
. Ferred:toithe defender 's gath, he, -That.ithere 
was ſuch a bargain as libelled, 4 8 5 0 was aged 
to he perſected 3p rity: and,. that be re; the iwriging! 
yere pre ed he did reſilen this quality was found in 
2 Sta, 12 lan. 676, Campbell, Land 
againſt, — and Medina, far payment. f 
N certain lun vas the.price.:of- 680 furniſhed to 
| and referred al to their oaths 4, MiGibban,ackno 
the receipt of fame gogde, hut achected this gs 
ity, that he rcceived them ia conſt ſuence of an agi 
Maut for TOY the purſuer the violin; Medina all 
"TOA 


QUALIFIED OATH. WW 


cknowledged the receipt of ſome goods, with thixqua- 
ity, that he got them in conſideration” of pictures he 
as to draw of the purſuer and his lady; that he had 
hade ready eanvalies, and was fi willing to Perform. 
Lords found theſ'qualiries intrinſie. 2 17275 
auder. : ane 
AsOM of 'mohey being referred to Ota ref 
ving, the defender deponed, That he was orice 
ng, rhe ſum by n ticket, bat that the ticket was deli. 
ered back to Kim by the porfuer's wife, in ſutiefa m- 
f the like ſum owing to him by her firſt hoſbind the 
ords found the quality intrinfic, and reſuſed to put 
im to prove the debt due to him by the firſt uſ band. 
n this 'caſe'it has been ſuppoſed; That the wife's ha- 
ing her huſband's writ; preſumed a mandate td gwen 
p to the dehtor : For otherwiſe, denying a libel upon 
an irrelevant ground, is an indire& acknew! 
of it. Gov. Feb. 21669, Brown A 
purſued for me money he was truſted to rece 
deponitg, That he ſent᷑ it dy another, and that Hs Fore 

ered is to de: the Lords vdmitted the guutiry,, 
1676 dom lib att a A eee | - 0 i 


cken againſt" chat other.  Fouins 

AN heir being ſaed upon the idee 
ntroniBen with bis you Ir np 2 
declared — Fhat He edited with vs pupere, 
except What were his of by a tion; whieh his pre 
decefſor Bad made te Him of all his perfonat” ente; 
thus making himſelf jodge of whit belonged to hun, 
und having owned his — the vloſet, where ul tbe 
deteaſed's Write N withodt vither the preſende vrt 
warram of a Ju et the Bords afvilzied the app 
ent bee — ee ane Ms och. Poe, 28. 
1698, 'Aibly. * ee 2 hare ate e uk: ne * 
"RESTING: owing If @ merchant a. after the- 
three years; being feſerred co 3 25373 ee & 25549 
and the defendef acknowledging, Where re ftp 
that he reed the gods from the ing in ref 
purfuer aud his partner, and paid vath;' paym v. 
the ſame d ie parther 3" the Lords a | 
fonnd the Gerl) Intrige: for here ine, 
Wi 8 van 
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ing owing ; on the contrary, it reſolved | into & denia}, f 
the libel ; and conſequently the defender ſell te bet 
ſoilzied. Font. aal Dec. 1702 —— id 
a like caſe, where reſting owing was referred te th 
defender's 'oath, the Lords, thou agh they faſtained; 
quality adjected to the oath; pf'p payment id abe 


punſuer's accepting of goods in” part 
found, That ws OE. of the S 

wriſe proved than by the —— oath. - Dirie 46 
June 1675, Gilchriſt.— Zut quart That 21 
ceiving'the:poods, rhe-purſuer agreed * 
Wen gooda-/n payment aud abt orga 0 * 10 
that the deponent had arcordingliy aboiſhed) Webel 
gvods to the purſuce, was found — pp belagpon 


account” af farm rn the de 
2 — 2 nf nary ary —— That i 
oned: rugs rniſhed to the 'patſyer's 
— cnn os eſam-ef. 5:1; ſhould: he ad. 
— in part payment; the. Lords found the — | 
intrinſic, but that the: defender's oath was not u cons 
ſtitation of his aceount and allowed him aigebes 
to prove the ſame by witneſſes.” ' Fount, 8. Feb. 470 
Maitland. In a purſuit for the rent of a bouſe pre 
{cribed guoad modum probaudi by witnefles; and refer- 
red to the defender s oath, he baving-deponed; That! 
it was not reſting, but that payment of it was made hy! 
a-third perſon's allowing tho like ſum to the parſuer 
upon account thereof, which the deponent allowed ty 
that third perſon at aceounting 5 the Lords founil the 
quality in the -oath intrinfic; Forb. 6. July 1 
Clark. A claim far the price of ſheep — 
guend modum prob amdi, being — to the defeuder's 
oath,, he acknowledged the bargain and price, but ud - 
ded That ſome: time after the bargain þ he paid the . 
pr ice to a third party. by the * order ji" 
the Lords UN ANG ee | 14. Jan. 17357 
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aid a part thereof by certale dolls . ciem de T thatingts 
meal, Fe, this was not ſound Mere, 4 mot n de 
 intrinhe quality; dhe debt being ele A1 ren 
xpawldged due by writ; and there naſſer? +16 
re-the exception opl y ptobabletby-: #1557 s v1 180p 


lien. See-#-fitpilar cafe, Stair; u. Dee, 16%, Home,q 
"form. of mne befotpht by bin in biviageet's? 
nds; to be expended! on his ncedunt, and 

ing being referred to hid -oath;) ha heh̊⁰ w 
receipt oß the money, hut added That he. 

| the ſame upon his conſt tuent's lwraffales 
je ſeſfio n, uud in pdyntent of -his-cteditors;- —— 
bund the quad ann betanſe it 'was's part of7 
is truſt . os by written documents; 
— tthed not ur, been probable 
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. Lords found, Blat. iff theiagceptancedE the cow. had 
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QUALIFIED OAT H. 
hat the bond was us delivered to her b her huſband 
pee Nr ultzined ; for the Fo ar woe 
have proponed'this 12115 nce, in order to have 3 
ts ele „ which would have inferred acknow- 
nent of ch 17 ah after which the defender y 
teln Fort y a prove her, ente tion the beſt 
all de ſerved; but when hey baving the rl 
und ſtapliciter relevant, no more. was nec 
prove the fact in order to have decree. 
ly 1712, Forbes. 2 75 
A HOUSE rent, which cr. ound of the purſuit, 
ing referred to the party's oath,” © 
acknowledged the AM, at ata i col denſe 
I, chat lic bad furniſhed wine to tinte TEL 
e purſuer to“ 4 certain extent: 
is refolviog into an extrinſic en of c | 
tion, and which was conſiſtent with his reſting g owing 3 
je debt purſued for, it was found That the purſuer 
ad proved his libel; viz. That "ks houſe rent was. 
ting owing, and therefore dererned for the ſame, 
wing t Feferideb *s e 6 his 1 rage of _ | 
nation us gecords, by oath) 2 
ly 1628; — The like, — + Jade 1697, Bort 
e referred to oath, r 
nder deponing, Thdt he compevſed the debt, by the 
river's detaining'for ſeveral yearw the farms of his 
ads; the Lords allowed this com ation, becauſe _ 
the” qualified oath, although the ex tion was no 
dberw ile inftrucked, nor Ws it ſhown t that, the (Pure, | 
er poſlefſed the lands, nor What was the fürm there, 
nor what were the prices of the farms theſe years, 
or laſtly, that the deponent had right thereto. Here 
ne compenſation has been eoſicderea as an ipſd furs 
xtintion' of the debt ſyed for, which would make the 
th reſolve into a denial of the übel. Dorie, 29. 
arch 1629; Gall. — 4 pyrſuit for the price of 
ines, | the Hbel being — 5 to the defender! 
ath, he acknswledged the libel, but added, that the 
fuer was 'Yebror: o*tim_ in a eater Tam by . 
the Lords found . qualir ex- 
inſie, and that it maſt proved by way o . exception!" 
tatr, Newbyrh, y. Dec. 1664; Leirmonth.— In an 
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| 3 goods in ſatisfection of the debe t i 


| "Hang the 


his curators, and therefore null; the · Lnid fouud t 
quality extrinſic ; for here the quality did not ever 
mount to a televant defence, eo it Pro ved N 
| bes's MS.. 16. jJuly:27 74, Corfe.cwumn:verbal: 3 | 


ö mativs to the libel; 
| was pationed in (cafe vf-Gallore; and: 


: Later daes, reſter, 
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to the defender's bath, and he havin; 
the debt, but. with this q Vow neon 
dent had;got from him to — — 
found, . That: this quality did not inſtruct the dom: 
ſation, and the oath did not bear, that the 


ckne 


t- prove payment, as it would have done; han 
wg been ſo / conceived. + Harc. Nur 0 
Nov. 168 7, Johnſton's aſfignree. WM 

IN an exhibition of a contract + "of hee] | 
4:3 +> öl aden fe cid of ahem da | 


4d. \wheſe favor a proviſion was ſtip 
jected quality ted and the father defender =elno 
it not an , ' dedging the contract, but 4dding; 

a7 he had 'cancelled both doubles, us 
ing figned.by hiv: in his minority, without weed. 


"wo and he: deponing” 
t adjeting; that 


referred to a 


e 


drew incurred, the libel was found' proved, reſerving 


him action for the failurs eontravenl 
| the conditiens, . rte fr. rt Fe | 
. Torſon . i * 1 91 2 Yi , Ot 


LADY, Forrefter, ar having rightro: bin des by be 
„ Blphin do the decened Lord 
ted ann 1916, brought a | | 
* Land 4 oF. 2 * The defemee was't 
vicenn on. The acer ſuſpett ing n 
validity. —— port vr reſting — ; 
ae Bu agſtos's carb? who depend, *< Fiat 
© bill truly atcepted by him; Se ebe 
« no part of it, either to Lord Forreſter, « 
« having his 0 and that, in 3 * | 
60 with. my Lord Forreſter, when in Scorlend in _ 
4% 1727; my Lord Forreſter: acknowledged | 
der many. Sbligations to the 1 bene 0 
«© for money lent by the defender to white! 


; 5 Flanders, from the year 170) to 1711, and parti n 


e Fe Ma} his — in on nh for rit 
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QUALIFIED OATH. 47 
ny. years . that. he was conſcious he was conßdera - 
bly. in the defender's debt, and would give the de- 
ponent up the hill for L. 50, if Mr Cunningham had 
been in Edinburgh; that he would do it as ſoon as 
he returned ta Scer/and,:; and would make a further 

acknowledgment to the defender, for his favors' to 
him and bis ſiſter : and, laſiiy, that the-defender 
bad ground to think, that the Lord Forreſter. was 
more in his debe than the L. 50, withont regard to 
the Lady Herbertſhire's: aliment for four or five 
years.” 7 Lords found the aatb did nat prout ri. 
7 owing, Home, p. 342. Forreſter, Nov. 13. 1742. 
A PERSON acknowledging upon oath his promiſe to 
plement a deed, un a condition which was not con- 
ined in the deed itſelf, the condition was fotmd an 
trinſie quality, Falc. v. II. p. 8. Chriſties, Feb. aa. 


45. 50 ble OCR S: 2 TIE» tO HAULS LT 
A CONTRACT of ſociety being referred to oath ; a 
ality in the-oath, that the defender had renounced 
ſociety, was found , extrinſic, Fake. v. II. p. 92. 
ing, July 16. 1749. ab nin „ + OY 
A SHIPMASTER being fued by one he had engaged 
ſecond mate, and deponing,'that, during the voyage, 
e firſt mate was diſmiſſed, and the purſuer, for ſome 
ie ſerved in his place, and that he intended to have 


— 
2 1 


UI 


4 


8 
ing 
ven! 


Ki ought him home as ſuch, but the purſuer himſelf re- 
71 ſed, whereon he hired. another ; the quality was 
d r. 


nd intrinſic, Falc. v. H. p. 244. Paden. Feb. 20. 
St. dd 0 TT an enn HS Soap 
MARGARET: ANDERSON, in-a-teſtamentary ſet- 
ment, conveyed; inter alia, to Margaret Bett her 
ughter, a bill for L. ySterl. drawn by Robert Hardie 
on and accepted by Frent of Pitcullo and indorſed 

Hardie to Anderſon. Hardie had been oſten in- 
uited by Marga of her 


„ 


28 


® —_ 


vet-Anderſon with the ouſtedy!; 
rits, and care of her: affairs; and; pon her death, 
r daughter put the faid bill wich ſeverullother writs, 
to his hands, and ſome time after married David 
ies. After the marriage, Margaret Bett and her 


1 * 2 
Sm. &* 
" - e 
* 8 a 


its WH {band purſued an h n before the ſheriff of Fife - 
int Hardie; in which; after! exhibiting certain 
ort ita, he deponed, “ That he knows of no other bills 
%% belonging to the defunct, except a bill which 2 
7 | | 9 4 Joe 


| 


” 4 


4 QUALIFIED OATH, © 


4% due by Pitcullo for L. 7, which the depanent upliſ 
«© ed; and gave to John Bett the purſuer's brother, 
6c her defire ;- and ſhe deſired him to de this in Ju 
or Auguſt laſt, (being before her marriage); x 
4 thinks, that John Bett got the money ſince the p 
% ſaer's marriage,” The ſheriff. found, ( Thit 
& defender ought to prove otherwiſe. than by his-ay 

% oath, that the purſuer gave him orders to pay i 
c contents of the bill to her brother. Hardie p 
eurator thereupon cauſed cite the purſuer to depone 

that fac; and ſhe was accordingly examined in 
ſence of Hardie, and deponed, “ That ſhe never in 
if: life defired. Hardie to get up the money in Fitculle 
$ bill, and give it up to her brother John Beit. 
THE ſaid. Margaret Bett and her buſband then co: 
menced a new proceſs before the ſheriff, againſt Hardi 
for payment of the contents of the bill.. The ſheriff; i 
veſpect of her oath in the exhibition, decerned.agair 
Hardie; who brought the cauſe into the court of i 
ſion by ſuſpenſion. The court ſeemed to conſid 
the quality of Hardie's oath as intrinſic, and that 
citing Margaret Bett to depone at Hardie's inſtar 
proceeded from ignorance. or {jmplicity 3. and the 
fore was not to be held binding as 5 judicial referen 
made by him to her oath. , The Lords ſuſtai 

F< ed the reaſons of ſuſpenſion.” Fac. Col. v. II. 
327. Bett. March 1759. E dts wal 

WILLIAM MITCHELL, in right of Andrew Ma 
lure, executor confirmed to Michael Maclure, brought 
proceſs. againſt David Macilnay, before the bailic 

Earrick, in 1748, for payment of a bill, dated Dece: 

ter 13. 1733, accepted by Macilnay, and . payable 
Michael Maclure, but not ſubſcribed .by: * 
drawer, his name being only in the body of it, an 

Writing not holograph of him. The purſuer after 

to prove the acceptance of the bill by the defender 

gath, and that the contents thereof were reſting on 
ing; but the defender r failed to compear, 
term was circumduced, and decree went in abſence 
gainſt him. + Pleaded in a ſuſpenſion of this decred 

19:0, That the bill was void, as not being ſigned bf 

the drawer, ——— of him. : 240, That ! 

part of the debt was reſting owing, which the ſuſpenc 


\ 


* 


D . A T ͤ . Eo, 5 n eee 


QUALIFIED OATH. 


was ready to depone, if the cireamdu@ion. * ta- 
n off. e, Thar! the foſpenicr himſelf w. | 
neareſt in kin f Michael N „and; 
led to a ſhare f che bil} in queſtion; as pa rt of Mb 
a | Matlure's eiern — dogg a fare: in 
ht of Katharine bay. anorhor/of the neareſt in 
,, conform te her a jon in his favor. The 
rd Alemore Ordinary found it relevant to . 
ved by the deſen Y eth, chart he accepted. 
libelfed on; payable'to Michael - Meolörez and; 
he was » owing go ar 146 contents to him ar the time oft his 
defender according che · fol · 
ones, That the aid bilb is a trus 
bil vb el — dy bim, payable to Mi- 
chzel- Maclare for L:ig Sterling, the ſum therein 
contain 2 2 'Ebat Michael Maclers;: at the tims. of 
the 305 1 ug the ſaid bill, was : 
in the dept houſe in Troſtoun, Where þe: | 
been about à forthight before: That the. faid Mis 
chael continued rs live in the ts houſe for ab 
bout eight years thereafter; part of which time the 
deponent reſided in Balbeg 1 all- of which! time he 
lived at bed end bond Juſt as the did: him- 
ſelf :! Ther vpog Maclare' g firſt coming to ire wich 
the de t, _—_ was no agreement betwixt them 
what he pay for bed 2 
bout three years Marlure and he agreed 
on that Bal, mou Machu condeſcended to pay him 
twenty ſnll Rege! Sterling ru That there 
was nobody t with 24 ad this agreement 
was made; 1 that Machure: never pid him any 
money to accoiint of his hed and boatd. Depones, 
That Maclore told him, the payment of the A = 
queſtion — hue be demanded v him and iu 
the deem houk aivk 
ſiting; and after eight days -iliued; dbed about a 
fortijight thereafter. : That the; deponent ſaw, _ 
before he died, dot be wes then ſpeechleſs. Depone 
That Michael Maclure, during his: — — 
ponent, did not work to him any way. as r ſer want: 
but that for two or three ſum after he camo, 
he overlooked the deponentis herded that i is, he 
ſhowed them 2 to put ern 
Vor. eee ee 20 i&* rand 


M elure went away from 


** 


® 
* 
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80 QUALIFIED OAT H. 
and to keep them out of the corm. Depones, N 
«- daring the tie of 'Maclure's ſtayiog with him,1 
ec ald 38, the depotient provided uecetfaries 26-44 

% ſuch as 8 ſhirts; andbother neceflaris 
„Ito the extent of about forty filling Sterliag. U 
460 «5 8, That he paid A hare; of iche fact 
4 funeral expences, particularly for bread to Mr N 
% min in Dalmellington, for drink to WIlliaa og 

merchant in Straton, and other ways, to the beſt 

the deponent's remembrance;'in all to bet wit L. 
and L. A Sterling; © Depones, That the contents: 

* the bill above mentioned was really owin to Mat 

«fore at the time of his death ; but that the ſome 

% more than 8 his board, end the mon 

1c paſd out at his funera ls, as above, and for the neee 

4 ſaries'to him while in life, as aforeſald.“ The Lon 

Ordinary, upon adviſing this oath, 6e found the quali 

„% contained in it extrinſic, aud decerned-aguindt th 
«© defender for payment of the principat' ſum in 
% bill, and intereſt thereof; but found, that the. 

*“ fender, in his own riglit, and as having right by i 
« ſignation from another of the ſeven neareſt in kin | 
4e the deceaſed Michael Maclore, was ineitled to . 
te tention of two ſeventh-parrs of the fid'ſapis. 244 

Pleaded for the defender, in à reclaiming bil- A 

|  Hebr'in queſtiom does not depend upon the'bill; hit 
Is entirely void, bur [ſtands ſolely upon the defender: 

'oath, and therefore may be taken away by the "Can 
mean' of proof by which it was conftitured. ; Theit 
tumſtance of reſting owing was expreſbly referat 
<o'vath; and the depoſition bears, that the conrems 
the bill were more than overpaid by the board, fuel in 

_ Expences, and other necefſaries ; and that Maclure re 

r never to demand payment of the bill 
The defender therefore has deponed negativ#.aw to vel 

Ing owing, and this quality is an intrinfic part of fl 

ke If the verity of the ſubſcription had been f 

only thing feferred to oath, che quality adjected migh 

' have been couſidered as extr inſie; but here the vn 
ting was entirely null; it was neteſlary (therefore i 

probe the conſtitution of the debt: and Where à del 

i Pe etabliſhed on a perſon by his on oath, he ought | 


4 


* 


QUALIFIED: OATH;' 


allowed to relieve himſelf from it in the ſame way. 
hat theſe principles had been eſtabliſhed by deciſions, 
7, Feb. 1634 Caflanbrac; 13. Feb. 4633, Rankine'; 
. Jan. 1737; Moffat ; Gosf. 16. Fed. 1669, Brown's 
þ. Jan, 1727, Lauder, Bell and Innes, 1758, and many 
That by theſe deciſione, this prin- 

dle ſeemed: to be eſtabliſhed, That Where a deht 
wes its conſtitution to the oath of party, its ſub- 
n depend upon the fame. That it could 
make any differenae, whether the quality ad- 
led appears to have taken its riſe nt the tunſtite 
on of the bargain, or after wards. The thing refer- 
_ oath is veſting owing, and in 35; enough fur the 
ter to ſwear; that the — — wewkaſe, | 
hether the ſti pulation, or bargain by which'it: was 
xtinguiſhed, happened at the time of the bi, 
or only took its riſe at an after period. Anſweredfor 
he purſuer: Where —— owingis offered tobe proved 


Noa 8 wy N dot f. MAR t . ad . 


debt offered to be - or the tranſaction which gave 


Tt Af the. defender: * — ys g 
88 122 . was a pa 19 20 — 


detwe ichael Maclare that = 
py nap hve omen: they # 
N 0 8 os yoo have been N ine K e | 


haye 
þ 52d e heres, Tine, 


it had wy ear whd co; Im 
payment o * roar, . 
at the diftance of three years, an 22 
. board, without adding, that rhe e was * gol | 
ated In Wh t of the bin; chi has no immediate 
Hint Iban; Pm boot the 5 ai 
eden ſtands e el F « groun 
— — Sah and r h- 
ſequence muſt be otherwiſe — than by tle ſoppd= „ 
ſed creditor's- oath, where no reference i made to it. 
The ſame . obſervatiou ho with reſpect to the other 
furniſhings, ſaid to have been made to the defunct; and 
the alledged. Pants. 2064.10 Hemand 
payment af the bill, -is re The whole 
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52 QUOD AB INITIO VITEFOSUM. 
deciſions appealed" to by the 22 differ from 1 
Preſent eafe, in this, that, in eve one of them, i 
vality was immediately — with the grieving: 4 
ebt; whereas here, 7 * quality acjeQed by the = 
fender, reſolves clearly into a claim of 
and it is eſtabliſhed by a variety of deciſions, that 
claim is extrinſic. The Lords found the Tale 
4 the oath extrinſic; but found the' defender 5 
4 to retain the ſum in the bill, until the charger, 
ec his cedent, accomptec to him for two ſev enth- pi 
* - Michael Maclure's executry : and — | 
fender intitled to plead compenſation on þ 
e tieles of furniſhings as he had already intenſity | 
4c could inſtruet, that he had laid out on ; Michael f 
< ture's fonerals.”* pray 1 v. n b. opts 
Feb. 11. 276. $16 fe? ant 
N +: I 64.4443 120404 Pat” Hops 094% UI n view i 
| \ Sees! 4 | | 25; ods 10 
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h mas made n! 
51 the fee. was really fell Bu 
je lan; e n- 995 by L907 114 
retour'and ſaline e s nevertheleſs 
Jou - inc. 45 It, Ja u. 3 7945. 

s granted by a uy ſon, without pen, of 
9 5 Was ſoſtalacd, the tack bf 
to the patron himſelf. Stair, 191 Jan. 16 


Athole, A c rg of f horoing, upon, 1 hi 
dat the inſtance al erſon condemned fl a a 
whole ef; cheat. 49 1 95 Was found 1 nul a tho Ugh A . 
. he procured ed a leni 1 987 . 20.0% tre 
et 7% Fi . 263 Ts EF mo *,- $3. * l 1% 
F +" N $$ ry * 4 belle de 
11 Citation, un 3 eee 15 30 pa 
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| PROCESS nn Jan-heie-male, for, kirgredeces d: 


ſor 's debt, being caſt; becauſe the beir-of line n, not 
called, it was found, Thathe could: not be called 


by «Wl 
new Bl © 


f 
? 


auOD AB TIN 16'VITIOSUM, $3 
W diligence upon the old ſummons. Stair, 24. Jan. 
672, Ld. of Luſs 
adies Greenock i 
ator of a defun&'s eſcheat, it being objected, Tine 

| —_— — . 5 
hem to be cited cum proc Haren, 0 Ae 
dec. 1682, Lord & ia the gedactien af 
cree of nonr-entery, on -Ahis grounds . Brand che beir 
one was nag called, who, might have, defense: th 
aper ior offered ta produte am ene enνiq ο are aer 
rhich was evar-muleds becauſe the. at heir 
2 have obo, the and ha .could; — be 00 
um prac proceſs. ended 2 OD 
lecree. Count. 9. Peary r Duke a Hamilton, 


from ſpecial anthars, and the defender objecting. 
bat theſe authors pught- to have bern cited 45 initio, 
ecauſe they might haye a defence ogain&-caking terms, 
ze Lords found' no-groceſs, and: Maid no: the 


authors Me bored . Hareus, : (imfroba- 
"LA ; f FR Feb. a, L. 8 _ 
—— e gum pr oceſſu. Ib. 


— — — wry: and gcot . iu an improbation of 

| web ts + i bgiog.: phjeRed, that; there could bene 

proceſy,' becauſe zhe creditor in the was got 

alled ;; it was found,, That he ought te be 1545 

ne was alla we v0 call him ae gr oceſſic.. Fort. 20. 

Jan. 16865 Baile tA way 

pers of. a public tack, ſor the royal burg | 

nd the ſurvivors being purſued, 8 not 8 

rep eprelentakiyes. of ſuch as wene dead; the Lords refu- 
ta caſt he proceſs on that aceannt, but allo west 

hem et v0. he cited e acels, and liſted why farther 

| 6 in ae till at. was dene. Fount., 20, 

7 — SID 

ro to a male ahnt er don age 2 u 

9 proceſs, withont calling her — the Lords 1 "41 

heres the dilatory: defence, and Lale r. 

| * er abyayy e . duſe und h 

eſs dained the proceſs to eee, * unt. 

dat 4 Dec, 1694, Nairne n. * 

y a | 73 v4 4 4 421 J. 4401 4K 93 5 4 . 2 L $37 4 
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The purſuen of an amprobatiou calling fon writs. flo 8 
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- Priduction's of Titles: a at 7 
ERIE Cy AP: . — A+ 4 
= wy 
2 * * 
he Jiehs 4 na. was te — the dojniter oh 0 
doce ĩt cus proceſfu, although it was nor 5 i 
| and the ane fabtackfman p 00 
zie, Ke. was urged. Dor, 9. March +6397" Ne 
ound That 1 purſuer Ep 6 
ef teinds, may. produce the-principat tack eum Nen 
Nicolſon (Tack) 30. March 1622, C In redud 
tions e capite Interdiſtionis, or inhbilitionii the lift 
dictions or inhibitions muſt be produced y ini his 
and no term will be given (as for other reaſom f re 
duction & produce er prove; but the procels fol 
1 . them- will be- caſt. Dor. 26: e 4640 
Lord Terthorrel 1a 4 removing, the Lord wette 
ed a ſaſine given propriis manibus, - relative to a coi 
tract” of marriage, al:ho*the conraRt uſelf wit n 


aduced i in initio litis, the Naa — the 
2 oneract gu TT before lirifconteſtation. 


e ber bie er þ pu 


ro, Moree 

: 2 — party ary dab intereſt — 

found, Phat he ceuld not be allowed ro prove bis inf 

terſe cum proceſs, but muſt juſtroct ehe fate infant 

, Nizolt n, (Third party}: pee. Jul yo 
E executor creditoy purſolag the dereafed's 

agen his confiemation, need not 


deb „ anitho, ie is fuſficient be do it befbrs rec 5 
an e wherein be alleges | 4 f * oh : 


| he need ner produce his infeftment t 
2 Nut it eee | 


. 0 1 i bs 3» * * - by F 
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A RETOUR 3 een tor . 2 of tho 


N nmons in favor of an heir purſuing far the heir bip 

11 vid * Hope, (Heir) 16. Dec. 1619, Strachan, — — 

he line, in a reduction of à ſervice of terce. Dur. 
March 1624 Cunningham. A licence, granted to- 
| executor; - um neareſt af kin, was ſuſtained, tho? 


ſterjor; rs — date, yo. (Go _ Had. Ac j 

10, War Spot. (Commiſſamy) 20. July 1626, 
aſmith. A redaction and improbution = ſuſtain- | 
at the inſtanceof an heir,” though he wat hot enter“ 

} at the time of the citation. Stair, 24. July Te , 
lingt on. The contrary, Hare. eee 

Nov. 168 7, Earl enen this -privilege _ - 

ſuſtained. only in removing, and poſſeſſory c & 
1 ——j rh ar the inſtance of an 

ir of a marriage, he makin s ſervice cam 
u. Stair, 2 July 1676; 2 N 
pined a proceſs, tho the retour, Which was the pure, 
1's title, was after the ſummons; becauſe the — 
as unĩverſal juſt as they do with an executor 

cing a confirmed teſtament before extract: Ju 
rſuit-jbe on n ſingular title, as an affig! ing 

ords require,” That the title be before t — 
unt. 30. July 26, Genn heir baviog firlt | 
iſed a proceſs for relief, and after it had d7 
me years, producing his xetour, as heir te his pre & 
for, 1a make up his active title v. the Lords found ir" 
ght 3 ineidenter in this proceſs, without | 
liging the puer ite. 'Fount, ; 
an. 1706, Lord Balmerino: - A. 1 8 
A MAN Roni td lands: veſove Whitſunl4y, 8. | 

rned the tenants to remove; the warn 1 

(ained,).altho! his ſaſine was not till after the't 

ially, vrhere the tenants bad no right, and tad: — 
nants. to his predsteſſors. Had, berk Feb, T606, 
Math. robeſa of removing was fuftdinict K 
ance of one: who, by: virtue hf 4 photepr'of ae 
/tat, - was\infeft forty. deys:before he: 
* ene Bf" The! warning. Dur: 19. Jaly r628, 
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ſaſine bei ng after the w or rh. 
cept of 248720 9 ede 0 
Thar a ſaſine, roceeding upon a 1 dreh clare conf 
date of the prec 
dec auſe it has no other warraut but the naked ber 
of the ſuperior, which eannot prejudge any third 
it being otherwiſe in à ſaſine ug on a 
_ is more public and authentic.” Sesote ( 
vine ) 1625 , Eüphingſton. Nope, (Ae 
Ha eh 1623, Stevenſon. — 1 
fiſtanex ar the inſtapee of an rent hein, I rep 
not only hie ſaſine, but his” retour, was fobſequont 
the warning. "Dus, 14. Dec: 1626, Calderwood. 4 
Thy ur ſuer s ſaline being long after the warning, vi 
Pebryary thereafter, attho"the retour wi#p 
or e the Lords found no proceſs, by reaſim of i 
h of time; whereas, if it had been ſoon after WII 
for ay, or any time before Martinmas, the- E 
ceably to euſtom, would have draun it beck cot 
retour, and ſuſtained it. . and Auch. (Removing 
26. June 1627, Tennent. n = Fool 
AN apparent heir ufing the" e eee 
and being rhereafrer retoured,' the Lords — c 
the tetovr to the time of the order; it belag but 0 
ratorja /auguinis, Had. g. Feb. de, ar Kin gbon 
3 Stair, Goef, 19. Ian. 2 
Lord Lovar, thou gi the SP was way 
fore he uſed dedharator, err thy 
IN a ſpulale of teinds, the Lords refuſed + 
an inhibition of teinds, uſed at's man's — 
to his grandfire, becauſe he was not ſerved and —— 
the time 5 ſerving the infibirion. ” Hope, {Feall 
Glendoni vat gn «+ 2, arg, a4 5 2-100 | 
AC R se eatef he; -evecured ut che Ph 4 
ſtance, before'he was mel — — * 
Cained by his ſubſequent rt — 
back to the time of the charge. Had! 1g. Veby/ ui 
„IE Lords found u proseſe at "he! ſtance 
rte z eee 
1 hough the mans Wes net if 
ae Afrer. Hope, (en ſte 


x infiſted' _ he debror 
5 . il 
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ment, it was found no proceſs, becauſe the aſſigna- 
n was poſterior te the date of the ſummons and exe- | 
ions; and though the cedent concurred, his con- 
rſe could operate nothing, the ſummons being in 
aſſignee s name. 22 — 13. W 
dere romby.— An appr 9 upon a charge 
enter * was — — — — That fome + 
the debts were aſſigned. to the —— after the date 
the charg 2 Nov. 1666, Abercromby. 
to divers ebts 


| > charge: to enter heir, i order | e, befor: 
got the aflignations ; but the ſaid afligy;Aior being 
ior to the execution, the Lords divided on the que» 


on, and the preſident, for the time caſt the balance, 
finding the adjudication not to be null, though the 
arge preceded the aſſignation, ſeeing the execution 
the charge was poſterior. Fount. 11. Feb. 2793, 
editors of Home of . boi ug 
edged againſt a donatary, That a debt purſued for 
2s heritable, und fi/cum, and replied, That the 
rſuer had right thereto, as executor-creditor ; ; the 
rds ſuſtained that title, though the 
ament was: confirmed after. intenting the cauſe. 
1 . Stair, ag. ons IS 8 _ 
e ſuperior. given an intenting a 
— — — was not dr to be drawn 

to ſupport the proceſs. raiſed” without a proper 
8 for though a retour, which is declaratory of the 
hs ra Oe OY this 

not apply to a lar ſuceeſſor, who has no r 
him but what he — res after making up A 
unt. 10. Nov. . Lords having 
und, in a proceſs of reduction and improbation, That 
adjudication, . with 2 charge againſt the ſuperior, 4 
uch was the purſuer's, title, was not ſufficient: to | 
ſe the:defender produce his real rights, gzoad the re. 
ction, but — the n 5 
ving, after that interlocutor, 1 
t, a a4 then inkided, that the 
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immunity my 17 — proceſs: 
| aſtained, though, he was not infeft till — 


_aife& the deceaſed's eſtate, the purſuer contiphet 


_ cept from the completing} of the title. Forbes i 
March 1707, eee Lords refuſed 10 


[5:3 was cal, caſt, and: ke was not grows, vo . 
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Found, That the kenning a lady to ee 


* 


5 


5 QUOD 4B INITIO VITIOSUM | 


date of the ſummons. Fount. 22. Jan. rjo2; G 


Dn habe gy ac ſuſtained: a perſon bond, g ar al 


2 apparent heir, as an activo title, in a1 | 
larator of entindtion of debts and deeds thad » mig 


his title by adjudication upon a ſpecial charge, bef 
he could inſiſt: chat ia, proceſs was allowed to be 
ried on without any new citation; and it was for 
That the citation had no force as to other effects; 


low the purſuer of a reduction ta — 6 
Proving the. tenor of a urit, that was neceflaryty/ms 
up his ative title.. Forbes, 3. July 10, inglis. 
like, Forbes MS. ao. July 2724, 2 - 
An. adjudgex- having, inſiſted in 4 retlactinti t 
2 winch be chald not do without, a —— 


ing 1 
Ton | 


1712, @- i 

IN a remoring; from I 2 Found 01 

ſaffcient, that the inſeftment was confieaicd” after 

ane and before raiſing the — 
/operncaiens, quad facit id:val eq notre 

anke Spot. (Confer mation) 1583, 1} er 


drawn back 10 the time of the warping. » Celle 
Feb. 1584. Lady Reſs — She, 2 


nce of her divorcement, made warnin _ 
i 
Ir 


tained decree of removing again{tthe poiſe 
Sr | 
ſuſpending, her decree will be MI a A i way: 
r ig made when” 
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d no power. Had. 6. June 1610, Coleart. 
und, That the donatar to a Hferent may warn te- 
its to remove, even before declarator, which will 
drawn back to the date of the gift, and make the 
arning to 8 Had. 10. Dec. 1608, Ha- 
ton. Had. Dec. 1594, Henderſ6n.—— The 
prds ſuſtained a ; warning at the inſtance of a'conipri- 
although it was made before the waminfeft, and that 
— the ſuperior had been charged upon the com- 
ifing before che warning, and me was jufeft thereon 
ore 'Whitſunday; to which term the Warning was 
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ade. Durie, 10. Spot. af va. wang = July 1628; 
en TY Had. -* 7 omar . July 1610; 
10 all. In a — the L. proceſs 
ter, l on the warning, becauſe, at the time bf — there- 
* the pur ſuer was only 1 rior, and the property 
ns adjudged to him clarator of the propyie- 
's liferent-efchear; o long thereafter, 'wilich 


e Lords found could not be drawn back in prejudice 

the tenaats, norwithſtanding it was altedged; That 
proprietor was year and day at the horn, long be. 

e the warning. Hope, 6 agar, Had: 26. July 
10, deter compriſing; being deduced before 
hirſunday, and the compriſer ring warneck the te- 
nrs, the warning was ſuſtained In a. proceſs of vemo- 

g, although infeftment Was not taken till after the 
_ Auch. (Removing) 26. July 1627, Ld. Touch | 
An appriſer having cba * tihe ſuperior, and pur 

| a removing, this Tas ſuſtained, though the infeft- 

nt was after the warning; but they 5 oowhry re- 
oving rill Whitſunday; and refuſed” violent n N 
rie, 18. Dec 16:2, Dalrym 5 

THE Lords found, That an Inbibirion raiſed upon a 

nple gift of the defender“ liferent-· eſeheat, though 
re was neither ſenrence nor ſummons raiſed upon 

at gift at the time of raiſing the infiibition, was ſuf- 


R a „e n 1 
ieee 


„ 04 _ — —— und — they ſu- 
— . againſt the intromitters with — teinds, he 
is ing tackſman thereof; ſeeing; after inlübition, hs © xl 
driver had obtained detlarator e 
e rebel. Durie, 13. - Jay! 1625, Troap III at 
then 0 E 9 virtue of 4 general's. 
+.» | 2 
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Gonation from the croditor therein not belag in 
ted in the cedent's lifetime, without a — ov, 00 
firmation, was found null and anwarrantable, and l 
ment _ re — have the effect of an 
reſtment on a depen action, 3 
reſter ſhould now ene the debt. Forkss; 27 f 
2707, Jelly. W 
AN appriſing, led. upon a Jebrect, Bf Leſelitee 
| ar e proof, was yet ſuſtained; in ſo far ug the N 
= be iniftracted; there being no hazard of weyirn 
the 1 al, albeit the debate was berween'two fit 
ſucceflors. Stair, 9. Jani. 1674, Jarre 
| nullity being prop againſt an adjudieadion,'T 
- "Was led upon u bond of proviſion, beariug this 
Jnality and condition, "Thar the party ſhovld' nor 
Hable n payment, unleſs he «Qual inveommigged > 
aß much of the heritable and moveable bonds e 
te him as would ſatisfy the other fam: +. yet ſo ie 
'that the 'decree-copnitionis cunſa, and adj 
proceeded; Without any trial-or proberlonaftiata ir 
_ miffion; the Lords judged that there was no res 
to annul adjudieat ions on ſueh inſormalieiesy but / bei 
reſtricted to principal / ant annuelrents; tbey mi) 
ſudſiſt as a ſecurity, though aceumulations, ti 
ad termly failzies, might be cut off; nd therefore 
the t caſe,” they ſuſtained the adjuditation * 
ſtrieted, the adjadger yet proving the partys ad 
incromiſſions prior to his decreet of cognirion,\with 
much of the bonds as the debt purſued for did amo! 
to; and in cafe the probation ſhould fall ſhort of tb 
extent, they then reſer ved to themſelyes to conſi 
what Thould be the effect thereof Fdunt. 22. Na 
1704, Libberton and Wellwood. — An r- ] 
found invalid, becauſe the ground of it as 
nonentry, which behoved to have boen declared, be 
ir sonld become a liquid debt. Feunt. 29. July 160 
 Powrie Fotheringham. An adjudication,.led by 
- duke of Hamilton, bing quarrelled.as null: and; inf 
mal by another adjudger, te, I, Thera 
ſummous agaioſt the defunct debtor's: ſon, contair | 
* both a transferring of an act of count and reckoning 
inſt the father, and a charge to the ſon to enter 
a, of * libelled in t 3 
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aguon vorutr NN F ECIT, 4 
ons; and the ſon having renannced heir, —4 


8 
of 

I. 
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40 irſuer took out a detree, cogrrition a, for 

4 t, without extraRing a diſtin& — 

an rence, as he aught to have done. ade, The — 
he of e ue, without con- 
„ N ing the debt, whereas the licence was conceived, 
IF cndende ſementiam. "Anſwered, The 9 21 | 


6 (Srmal, in ſo far as, i, The ſame [hath det e 
ev on a ſentence, both in the transference, 2 
piry ub, and the Lords are uſed not to looſe adjudi- 
nee tions upon ſuch à nicety;\ | 2do, It is only che inte- 
wT t of the commiſſsries t quarr rel the not confirming 
fore extract; and the duke could not confirm, vat 
owing if ke would recover payment by the diligence, 
t, on be is content to conſirm nd. r 
ſcharge. The Lords would not annul the duke 
dicat on, but Km re” the purſuer co debate e 
e debt and cof, and ſuſtained the 
cation only i * end 3 
* . * : Nn 
1 1632 5% i 3a Vl 
IN an aſt ion of . pl the inſtance of 
Ronny of forfeiture, "it was 
gift be declared ; the Lorin allowed; 
way outro rage rk 4g br | Hare. 
e 3 
f geen 0 
See Li Hig hs. © Tris 1 et Fi 4 36 3 2 
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>» *$ 5 4. e er bh Ely 5 75 
AN interdicted ous ring aljenated, lads, war- 
ain - 1 . 172 ix 4! 


inde EIS fo 2 as fu Ai ae A 
to t effect hie perſon 6 va 
Soreable if. the deed 4, te the. fubjet? 
s null, ge the-granter himſelf, convezed, if it will 
could not be bound ts warrant: | found a claim far 
. Mait. 10. April 1559, Stewart. an e 
A diſpoſition-of an heritabi se 
dbjet being found null, as granted on. ddl |. the 
"infiſted * A for the A, 
'VoL IV. 2M ve, 


por 
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Ina, Upon the obligation af iwarrandice, which » 
FEI qainſt he deceaſed, .conſequemly good to af f 
's part. ade, Seeing people are not upp 
46 act withaot a cially in-exeoming = 
Ubeds, the diſpoſi . cer ny 
ove ee rega ee the chin _ 
ntended, muſt imply an a egration — 25 banks _ 
out of the dead's'pa png gu abs ghee r hail del q | 
to his diſpoſition, That 718 toe heir N 7 18 
the" ſame upon deathbed," the obligation” 
Should be effeftual againſ Mis mldveables.' ech 
was anſwered, A diſpoſitipti.on deathbed-lz ineffoth 
' even puoad the granter himfelf, W | 
not liable in warrandice, and: a Keele his repreſeni 
Tives. To the 24 anſwered, ins, When a deed is 1 
For want of power, there is ne preſumption That 
granter ſo much as intended an equivalent withio#] 
power, eſpecially in che preſent caſe, where tlub d 
of power could not be nan when the deed-was grail 
d; for here the maxim pbtalns | u potuit a vol 
Jolvalent, it m, a, 


24%, Ele, he had intended — 


relevant: unleſs he bad expreſſed * ſame ia ſors þ ro 
r. writing, "quod val non fecit. The Lords: 


That the deeds on deathbed, relating ro-heritigs, d *. 
not affect the execmry;* either us & debtzzor a le 
Dirl. Fa. Gosf. 43. Srair 26. nen 1674, Faces. Fel nf 
22. Nov. 1698, Cuming. 

A GRATUITOUS bond, granted bret 
revoked and reduced by his ul, gron the creditor aſſt 
for. an equivalent out of the executry, upon this fog 


Jn, Ny rv = hope, —_ a legacy, whi 


my b amenti caparty. * Fc 
Joere „The bond being reducible by the granter n 


2 it 'ean wel n radios; th 87 7 L bim ot! 


25 e wa gr era then... 
fore — Fount. 1. Det. 1698, Stratön. 
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HEIRSHIP moxeables being left by way of ſpecial 
gicy in a teſtament; the Lords 

ond, That neither the ſubject, nor Logan rei ali- 
ice thereof, ws due, aod that it enn. 
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ge 14 Jegate.., The ſpecial legacy was Ii 
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the exe cutbn than a 2 eee, aan: 1 5 

uit nom t. , Mair. 7 Feb. 550 ,, 
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In virtue of his on, unleſs he would renoun 
any benefit he could have wins 155 . Lf | 
June 56 1664, Falcone. ' 
SAND; | gary? | 
nter, Fer uf Be { end of a debt du 
the teſtator by one of his debtors, whi eh gebe was fon 1 
to be herit ez the executor not pk 
7 obliged 1 the legacy, ſeeing it was 4 
ral legacy, and appointment to pay it on 
heritable ſubject was underſtood to be . 
only, and not tanative Spot. Cb nap 
in. 1624. Drummond: woman, in in her t s 
eft ey in the following terme, # 2 
Jame! revs 600 merks, whereof 200 merit in 
5 Hun, due to me by bond ;' which bon 1 ordain fo Th bo 
S vered up, to him, bind: four mere tobe þ # "This 1 


Tad formerly been-aplifted | 
_ o whom | fell . F Ach wes 6 
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E . e, ths Go nd 'rwvartabls! 6 
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L aiming with the common debr- 
i i 9 Chat. his lands ought to 
—— | whe fole, fecing his caſe could: nas, be 
r of parkigment; ning neither-debror 
— 2 That the 9 N 
ing to the bank 


2 — "maſk beheld as 
. Replicd,; The angualremter - ma indeed follow 
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July 1697, Ld. Drummelaier and Aikenh 

cants. . —Aſter the prooſ of — poſs 
tenant having quitted his · ꝓpoſſeſſion, and the: Lords.4 
tor having ſet the fame, at 4 public rouß L: 0 Sous 
| below the proved rental, after imimating abe ſame 4 
the rtf ohg aud at the adjacent parith- mee M 
without applying to the Lords for; à warrant, whid 
 pughr regularly to have deen-dtwe,mhereby.it bap 
ed thar t e lands. Were to alert thei þ 
Fehraf, and were bought 26.87 — x, 


purchaſer; "when he came to underſtands thatetheer; 10 


Fial reatal was erroneous} inſiſted ſon n :propents 
abatement of the price; and here it was not ae, 
but that the factor had ſet the room at the u ö 
and I. 100 yearly was 4 conſiderable antje le i in n 
| Rate only af 2000 merks a- year. The wattage 
were bis parties, pleaded; : i, That :ſales:befaire\d 
| Lords are of the natur of lump; bergains;.' whore 
rule ts; ut canoationptor,” ade, H they ane undert 
as ſold by a rental, the proved rental ig uh —— 
fortify wich, the decifiqn;ofithe cbedinorg- af kf 
| 5 Gade 18th. Jan. D725, - where: tha Lordo. fl 
1 in general, That the punchaſer .can have -no! edu 
2 rena, by the rents ſallis 
; he probation, and be — — 
vas RG That public ſoles are plainly bare 
as. the firſt ſtep taken is te te vent; the wont, | 
the number of years purchaſe. — 
2 the fecond, the proved: venta js: 
| ſtill open ſappoßtion, that it» ĩa the: tn 
the date * the purchaſe': And truly ſelling hy:a s 
tar implies av mack 2 for what hes the papchatly: 
with any bur the. 3 This 18 ploinipd 
caſe of private ſales, and no ghod renſam tm hel 
to difference public ſales, Fh „Ine 
Furcha ſer is not intitlod e any. baten dhe nt 
'on acegunt of any Nee — 


RANKING avD SALES 


ake the price forthcoming to. the creditors, although 
purchaſer: alledged, That the term was circamdus, 
| againſt all the creditors, except two, ir as oor 
har n ; 
mz bur nn n 


ig d 
$1 of the lifevemter; TILES 


as a aalen, — er 2 
ae ere title. er 
ias Chal rs. r Jun: 22240 1 3 i 
1 "dons load @ ihe 
feting the men theſe. — eh] debts. and 


rden-v — — | 
| payment a 5 paid, 
+ Jul AF 3957: Donaear of n OE 57 


A D ECR of ale oen nö de- 6 ws F 455; totes q 
. their who were Later Deciſions. 
t part ies in the p ; ' 
ght from — | . 1 
122. Urquhart, Joly 2B. 17534 th WR Ay 14 G7 
mung efacroaming for the price of ab 
ate, Wat md to imereſt.. "Fac. Col. v. I. 
aero Jan. WS ISI indo wiped 13 obs big 
IN 17% Joba'-Warſon + of | Muichouſe obtained ad- 
licat ion. oſ ſeveral tenements in Glaſgow, be to 
ur - different: via. James Craig, William 
zig, Andrew: Scoty; and | Richard Stari, for pay- 
eee ah + 502 65 o Sterling, . 
De ee eee Thie was 
8 


n - 


— 
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ing and —— — * Mr Wade by 
in 1746. The ranking being brb6aght to 'i-concluſion 
the deereet wus extracted ; but when the probf in 
ſale came to be adviſed, a doubt aroſe, how fur the 
ſtates of four different debtors could be brought to 
by one ſummons; and upon this point the cvediter 
were appointed to ge in a memorial. This on 7 
was complied wich; and it Was pleaded for the erei 
tors oy The queſtion is not now: intire, in reſpuſ 14 
that, fo carly as Jam. 17%, hem a diſpate arole; h 
far ſome. of the ſubjetts oontained in the ſummond u 
be brought. to a ſaley ine court gave judgment, 2 
_ as to theſe, the ſale could not proceed ; but, at- thi 
ſame time, ſuſtained the 3 auto the whole” othe 
ſubjects libelled. 0b, A} 2 Ae; 
= — ſame:fmmons/ is not allo ed — 
action a gainſtrtwWo or more perſons 4 
where it id ne and the ſame;. there is: no 
a ſeparate ſummons againſt each. Thus, whets | 
or more 4 joiar obligation, the cteditors' ag 
ſiſt the whole ia on ſummens j and 4e ine 
Gale, wrranes iſſus for better of horn g, 
Mbhibition,' 03a gainft <thei whole — 
never was. , that: the whols could De 0 
in the ſame letters, and that enecution ed uld, 
theſe letters, proceed againſt:alb their py 
 being'thEcaſs in —＋ 2 acQions; and i 
nce, the ſame rule muſt take place in e 
by vieh real! eſtate ard attached. When, t . 
two or more are jointly bound for apy” — 
competetrit; tiy the er edit or tu adjadge the eltites o 
whole c6- obligants ty one; and the fame detrert. : 4 
from thence it muſt neceſſarily. follow;- that fuch-oyed 
tor van likewiſe pruſtebee auy action that way. l 
ndged nedeſſary for carrying his adjudication into fs 
ther execution: It would be competent to 2 
an 5 of mails and duties againſt _— — | 
the eat eſtates þ adged; nor would. it he 0 
Are ee were . | 5 


e 


1 
| 5 a 
o 


. 1 
ar! 


; . — ace wer be cee v0 ccrn 
. by um of ſale, opon f 
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pnot recover his payment out. of the. rents and pro- 
s in virtue of his decreet of mails and duties. 3tio, 
his queſtian was determined in the year 2747, in 
ze proceſs of ſale of tho eſtates of Funart and Tilli- 
bintanl, where the court allowed lands, belonging-to 
vo different perſons, WhO had granted a joint bill, to 
ne, 2 ſale, although contained both 3 
mmons, e — action cemp rent.” 


ac. Col. v. III 


REBEL! aun AE BELT TON. "*Y 
Wt: 61. * at © Ya * 1 M 24-14 eee 
$OLDIERS,canmot,at their own hands, intromit with 
be effects of perſans alledged to have. been Fobgls. F 
alc. v. I. p. 167, Pringle, Jaly,29., L4G an 
THE Earl of Findlater:was fouud.iaticled. tothe; be- 
fit, of ag, 6 Fane „made in favor of thoſe whoſe 
rrits Wan 5 ſtroy b the rebels. Fals. V. J. P.. 818. 
indlater ſupplicant. . hog (eng gi 
THE, property of changed, by being 
ures . der wa, EG the | 
1 beer, ere Aar Mal, 


MAY 62 NM! kram dhe 


igival captor, without, paying ang con 
e price Winde False. L. II. p. 289 · 4. 


q. 11. 77 s + e 4. 5 a” 2-48 441 6 


vack?- 


ir he's 1 e rem Fab the rebel- 
on, Fale. .I. e en. W Le AN. 


wy 15 1 — 85 * 34 id r 2 


? 2 | 4 N f 1 4 4 1 g 7 * | 5 — x 5 
Ward as, well 155 2 ward... re hy 666%. 
ar, Gil, 5. Feb. 1 1663, Lady r e 

abe. 48.67 e mw | 
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RECOGNITION is not incarred, antes * . 
part of the — be ali atedy 

era, * alie- ye" conſiſting 
— ous 
ere N 55 ver, 
„ my 18 Kii 8 | . Ae S171 # 
T Lords cand, in computi Ecogniti 
eee, — nn 
the 4 as are in one infeſtment; pry 


rag - Stair, - 228. 0 
Homes 'Mareb uf 


" What 
6 cont, 01s his one duty, though not united. Cs 
. OI 2 eb. 1 — Lord Lindſay.—— 7 


* all contained in age. e | 
bearing one pany eh was pleaded, That the m 
part of che whota.muſt be alienated to infer reti 
- _ "tion of any part: and anſwered, Lande are unit 
- _' _ "either naturally, when contiguous, or civilly, whi 
diſcontiguous ; lands-are united by « formal clauſe 
union into one barony or tenement, and the charter] 
ion, containing no formal union, but only a'dif | 
| tion to takeoff the neceſſity of ſeveral ſafines in 
Le, parts, recognition is to be-jnferned in 
55 — part of each of theſe-concij 
8 The Lords found, That the dif nim 
— — at one place, and the reddindo of 
duty in the charter of reſignation, does hot import 
civil union of the difcontiguous teyements; which tl =} 
fore are to he conſidered as diftinds — wo] 
outienation of the major part of e en nol 
that tenement only. ogy 23 eam i 
"March 168 3, Hay. uy. | 
AN infeftment of unnwalrent, above. e WS: th 
** * the lands, was found to infer re 
br ener, abies. -nithow for the firlt time, it er rnit 


cond 


mation +; 8 re- been formerly otherwiſe dete nin ante 
S, ee betauſe the vaſſal was not 
8 + which was thought the pit x e ot! 


of this 4 45 Mait. 19, March 1569, Balfour. , 
AN nfeftment, for. relief f cautionry, .4 16.0088 
conditional in caſe of diſtreſs, was found not to be Macon 
an infeftment. of annualrent for purs debt, to be co 
puted as an alienation for · the full ſum in the bond, d to 
2 diſtreſs had followed; and the — f onat: 


N ſum, EO: THAN 
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ade no difference: but it was found, that it might be 
joined as a conditional diſtreſs by hazard; ſo that, 
r inſtance, if the half of the fee be alienated, ſuch an 
feftment for relief might be computed at ſome certain 
ue to infer an alienation-of the major part; for the 
ords thought, that even a wadſet, though of the whole 
rony, if there was a backtack for payment of the an- 
alrents, would net-infer recognition, unleſs the ſum 
ceeded the value of half the barony. Stair, 5. July. 
81, Hay. — But” infeftment for relief, bearing, 
t the cautioner was diſtreſſed, and therefore diſpo- 
g for his relief, declaring his entry to be at a cer 
in term, and that he ſhould apply his intromiſſions 
vards payment. of the debt; was found a ſuiſficient 
ound of recognition quoad valorem of the ſum. i Fale. 
ome, Harc. (Recognition) 15. March 1683, inter 
dem. A vadſet of ward lands, for a ſmall ſum, un- 
r the value of the half; was found to infer recogni - 
on, in reſpect the property of the whole was diſpo- 
: and herein it differs from an annualrent, which js 
t a ſervirufle upon the property, and therefore can 
ly be conſidered with reſpect to the value of the bur 
n. Harc. (Recognition) March 1683, Earl a- 
rdeen. In a deelarator of recognition of ward- 
nds, which were wadſet with a backtack, for a ſum 
der half the value; id was alledged for the defender, 
at till the backtaek be declared void, and brought 
the caſe of a proper wadſet, the backtack-· duty only 
to be conſidered as the burden: and anſwered, it is 
e vaſlal's contempt in diſponing the whole lands, and. 
t the value of the backtack-duty that 4nfers recogni- - 
dn. The Lords repelled the defence. Hare. (Ke- * 
gnition) Jane 168), Littleden. A wadſet being 
anted of ſeveral diſtinct tenements, one of which: hald 
ard, the ward lands were found to recognoſce,.itho? 
e other ſubjects were of more value than the wadſet 
Harc. (Recognition) Feb. 2683, Donatar . 
deemable rights, though the debt be paid before the 
ncourſe of other alienations, yet if not actually re- 
nced, do come in comprts to make up a major part, 
d to infer recognition. Harc. (Recognition) Feb. 1683, 
onatar. In a queſtion, Whether baſe infeftments, long 
ce preſeribed, ſo that the debt could. —— 
m2, nevertheleſs, concur with others which were not 
vor. Iv. e G pre · 
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74 RECOGNITION. 
preſcribed, to make the lands recognoſce; the Lori 
found, that, notwithſtanding the preſeription, they might 
concur, the laſt ground being within 40 years; or they 
found, that the debt might be extinct, as to the effect 
execution, and yet not as to the caſualty of recogyiti 
on, for contra non valentem agere, non currit preſerij 
tio; but ſo it is, that the feudal delinquency: of :recoy 
nition is not incurred, till the major part of the bareſ⸗ 
be alienated by baſe infeftments. Now, ſuppoſing th 
laſt baſe infeftment to be within 40 years, and even 
one of the grounds and ſteps, which .make up the * 
cognition, being ſuppoſed to be within 40 years of ea 
other, the action could not exiſt, till the half, and ec 
little more, were alienated, and ſo could not begin 
preſcribe till then, ſince actioni nondum natæ non pri 
ſeribitur, Fount. 3 and 4. Feb 1686, Crediters of £ 
dee. The like; Forbes, 25. july 1712, Moncriel. 
SASINES, which are intrinſically null, as wan 
: if: ing eſſential ſolemnities, are not 
TAY 1 A be reſpetted as | ry of recogi or 
eee a: tion. Home, arch 1683, King 
er,, aaa 6% he oe rl 
WIT H regard to an infeftment, a ne, to be holde 
of the ſuperior, it was objected, That the ſame cow 
not infer recognition, being null till confirmation; 2 
anſwered, the vaſſal here has dehe quantum in ſe erat, n 
can the implied condition, ſi dominus conſenſerit, be ran 
derſtood ſuſpenſive, where poſſeſſion is directly g 
by the ſaſine; and if it be underſtood a reſolutive cone 
tion, it does not ſtop the alienations. The Lords repd 
led the objection. Stair, 5. Feb. 1663, Lady Carnegie 4. | 
A DISPOSITION, failing heirs-male of the gi | 
ter's body, with ſaſine upon it, was found to infer wore 
cognition j becauſe the precept directed to give preſa che 
ſtate and ſaſine, and ſo this could only be underſtood iſ ing 
have the import of a reſolutive condition, in caſe per, 
the after · exiſtence of heirs- male. Stair, 30. Jan. 16% Lord 
Lady Carnegie. eee eee 
RECOGNITION found incurred by alienation 
the fee, though the ſame yas afterwards reduced, tion, 
having been obtained by cirtumvention; Whence it wilcogn! 
rp x.) that the alienation was not ſo deliberate as et f 


infer the ſevere penalty of recognition. Stairz-29- Mike r 


1y 1672, Lord Halton. © 
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IN a declarator of recognition, upon a baſe infeft- 
dent, it being alledged, that a ſa- > 
er had conveyed his eſtate to the What if the alie- 
on of the eldeſt of his three dan * nation be inter fa- 
rs, who was therefore aliogui ſue - miliam ? EM 
eſſurus ; the Lords found this cuff. | 
jent to affoilzie from the recognition in totes; 1 A 
ithſtanding the exiſtence of the two other ſiſters. 
ount. 17. March 1687, Forbes. The Lords found 
n inſeftment granted by the goodſire to the graud- 
hild, with conſent of the ſon, to be a cauſe of recog- 
tion, becauſe the grandchild was not immediately to 
ucceed. Had, Hope, (Recognition) 28. Feb. 1612, 
Rae. ——Recognition was found incurred by a diſpoſi- 
ion to the vaffal's own'grandchild, who was not appa- 
ent heir at the time, though afterwards, by the death 
f an elder. brother, he became apparent heir. Stair, 
il. 5. Feb. 1663, Lady Carnegie. Although re- 
ognition takes no place where the alienation is in fa- 
vor of the yeareſt heir, yet a brother was not-account- 
d neareſt Jae ha the party wanted children, be- 
auſe he was in ſpe to have them, being young and — 
ied. Spot. (Recegnition] Colvil, Der- 1591, King 
advocate. Recognition was inferred, though t b 
Jiſpolition was'in favor of à nephew, he not b tg ali- 
ui ſucceſſurus, his father being alive, and h. the 
granter nü ght have had children. Stair, 29. ay 1672, 
Lord Halton. A wife, in her contra& of marriage, 
diſponing ward-lands to her huſband, his heirs and aſ- 
rmees, taken thereon infers recognition. 
T4. Jan. 1725, Hall. —— Recognition was inferred by 
diſpoſition to an —— heir, conveyed by him be- 
fore inſeſtment-to ſtran The difficulty was, that 
be diſpoſition. to the ſon — not infer recognition, 
ing to one aliogui ſucceſſurus, nor that to the ſtran- 
ger, the ſon not being vallal. Stair, 15. July 1674, 
ord mme like; Font; 22. July rede, By» 
han. | 
WARD-LANDS. being difpdned during the. uſurpa- 
tion, at which: time the Ig, of re- | 
cognition was not in face, were Alienarion during 
et found to be recognoſced after 1 n 
the reſtoration, in reſpect that con k 1 
| "2 firmation 


C - —} 

 firmation from the King was not demanded.” Goxf! i 

Stair, 15. Dec. * itrichie.—— The like; * 1 
cou 


12. Feb. 1674, Vi nt of Kilſyth: Stair, . 
1676, Cockburn; The Lords Caltained all bath 
fefrments after the 12. of April 1654, (the date off 
uſurper's ordinance about ward- lands) as lawful, 
not to be the ground of recognition, unleſs the va 
continued after the — oh reſtoration without e | 
"Ing confirmation. wh eg e vun 10 ” 
oy Lauderdale. 
"THE ſmaller fervieudes are Cafficiently: ce te 
1 by preſeription, ſo as to be ef 
Withwhat burdens af againſt the fuperior, to ws 
do the lands re- the lands return by 
ef Stair, 26. Jan. 1687, Edle 
coonition having been found ine 
red, but the relict alledging, That ſhe had à right 
 Iferent, contained in the firſt infeftment of theſe la id 
nted to ther huſband, whereby he acquired "tha 
lands to himſelf, and her, the long Mt Mesa eit 
and whereon they were publicly infeft ; the Lords { 
ſtalned this infeftment to erer rar RY 
14. Feb. 1678, Arbuthnet. Fs = - 


Efett of novodamus confirmation, 2 to | 
recognition. See Implicd Diſcharge. - *.. 5 .W; 7 
Fea, in dee ee . en nn fre | al 


n K e OM E N GCE ars 

: * $4 %- | A» and 

A PARTY havin forniſhed ern amd PRE to a abl 
, for entertainment of his catti 

If be can be weds | was foundto-Have-neceliit againWpenc 


- Hiable, whoſe bene- the donatar of efcheat; though ff t. 
ft was 10 en only,. bee was benefited there he « 
ded. 85 - by, in regar 7 A 

| . ed thefaith of the rebel only, wi on 
out any view to benefit the donatar. Dirl. 1a. Jo deho 


| x66 7, Lumiſden. No lw ee a man to recou ente 
nce, or remuneration, wh&#r aps an occaſtonab or cooects 
ſequential benefit from the deed of of bara yen tr 3 widen 
no view to bis ee r iiagere 
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F creditors, upon a tenement built by the common debt - 
r, ſome ſhort time before his bankruptcy, the tradeſ: 

en, and furviſher of materials, were found to have no 
reference, becauſe they followed the faith of the com- 
on debtor allenarly. 4. Dec. 1735, Burns. 

NO reimburſement. can be craved from the intrant 
iniſter for meliorations of the glebe made by his pre- 
eceflor. Nicolſon, (Kirkmen) 14. June 1623, Dunbars, 
A DEFENDER's right to a tenement being reduced, - 
was found he could have no remuneration for ex; 


ition, before his right was reduced, becauſe, during 
at time, he enjoyed the mails and duties; but that he 
ad a claim for ſuch meliorations as were profitable to 
he porſuer, by raiſing the rent of his tenement. Stair, 
8. Jan. 1676, Binninngg. TOR, e e 
A TACKSMAN of a houſe has no claim for what he 
uilds or repairs, unleſs the ſame be conditioned in the 
ack. Gil. | Feb. 1664, Hodge.——A tackſman, after 
eing diſpoſleſled by letters of ejection, continuing to 
w the ground, the Lords found, That the corns did 
elong to the proprietor, upon this principle, that ſa- 
a cedunt ſolo; but they decexned him ta, pay the ex» 
ence of Jabouring and ſeed, as being eatenus /ocupleti> 
factus, though the corns, as ſaid is, were ſown ma. 
a fide, and without any intention to profit the propri- 
tor. Stair, 22. Feb. 16717, Gordon 
THE Lords ſuſtained action, at the inſtance of a wad» 
etter, for deching, that-the re 
aration of a harbour, in the wadſet Suppo ſing the in- 
ands, to be made by him, was proſi-S fention of benafit- 
able to the reverſer, who ſhould be ing, in what caſes - 
bliged to refund to him the ex - recompence due? 
ences thereof, before redemp tion 
f the lands; but here there was no compearance ſor 5 
he defender. Dur. 22. July 1626, Moriſon. e 
A GENTLEMAN, incumbered with debts, having 
onveyed his effects to certain truſtees, for the uſe and _. 
dehoof of his creditors, and they having accordi 
ntered upon the management, and converted the 


hem and the creditors, the Lords fbund, That truſtees 
are not intitled in law to 30 any fee or 8 
, 3 for 


5 


— 4% 
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ences he gave out to keep the tenement in good cons , 


ets into money, in a compt and reckoning betwixt 


e virum et uxorem; the Lords found, That ſuch a revo 
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for their pains. 4 Jan. 2738, truſtees, of J 
creditors. 5 $$ ; 2X 
MN a ſuit for ebe dey ane * . 
the defender, and applied to his uſe, the defence v 
non relevat, unleſs it eould alſo be alledged, that ih 
defender gave commiſſion to take theſe goods off iu i 
name; for otherwiſe there was no contract betwe 
the purſuer and defender; und if the mandator; wh 
waz employed to furniſh him upon his the man- 
own credit, uſed his name, without authority, cher 
chant who gave truſt has himſelf to blame; it was found 
that'the goods being acknowledged converted to t 
defonder's uſe, he was liable to the purſuer, in ſo fd 
as he proved not that he paid the mandator. - * 
20. Feb. 1669, Bruce. IIn the like caſe, the 
| woold have ſuſtained it relevant: to-afloilzie the 0 
er, that the goods were gifted to him by the — 
' who took them off for his behoof but as -donatio 
©. preſumitur, he was found liable, in reſpect he cou 
bring no evidence of che alledged EY A 1 7 
: Hawthorn. Io 
A WOMAN having confented to hoy ſound tel 
ſelling her jointure, which ſhe had by a —— 1 8 
judicially ratified the ſame, whereby the was. lefed, ii ri 
ſecond huſband having left her not in lieu tnereoff 
in a proceſs at her inſtance, againſt the ſaid ſecond bu 
band's children of a former marriage, for an equivalen 
the having revoked her conſent, as being deuatio int 


tion could not prejudge him who bought her jointure 
but ſeeing the writ bore, that her huſband received-thaFuce 
price, they thought it reaſonable, that ſhe ſhould bf 
indemnified by an equivalent remuneration out of hi 
eſtate. Fount. 16. July: * Leiſhman. A wi 
having a liferent, conſtituted by locality, was won” 
to conſent” to ſeveral heritable — contracted m_ 

huſband, whereby her liferent, after his death, 
in ſome meaſure ineffectual; upon this the queſtion; 
'roſe, Whether the relict had recourſe 3 her hub 
- band's heir, in fo far as ſhe was prejudged, by yielding 
preference to her huſband's creditors ? That a recour 
Vas competent, was argued from the nature of tl 
tranſactian n. wo wife s AIG the 
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tors being preferred, no ſimple or abſolute gift was 
ſigned , 2 to the huſband or his creditors, no- 
ing further being intended, than to grant a ſecurity 
the creditors; and that it was therefore the ſame 
ith reſpect tothe huſband, whether this was done, as 
2 the preſent eaſe, by conſenting to a preference, or 
ſhe had directly impignorated her liferent-lands ;, and 
herefore, from «he nature of the thing, that recom» 
nce is due. The Lords found, That the liferentrix 
d a competent action againſt the heir of the huſband, 
or the damage ſhe:ſuſtained for the want of her: life- 
nt, by conſenting to her buſband's creditors.” 24. 
ov. 1728, Trail. The like; Stair, 11. Jan. 1679, 
oe. n m0 e e 
A WRITTEN teſtament being reduced for informa- 
ty, the Lords allowed the execu- f 

r to nominate the ordinary ex- 1 
ence of confirming — 3 
ſo far as it was profitable to the ys 
xccutrix, gua-neareſt of kin, por aun Ws 2 
er of the reduction. Fount. 20. Feb. Forb. 20; June 
712, Moncrief. A perſon, in his teſtament, having 
rdained a monumeni to be built to him by the execu- 
rix therein named ; the Lords allowed her deduction 
f the expence thereof in a compt and reckoning, at the 
ſtance of the deceaſed's neareſt of kin, who had redu- 
ed the teſtament ; altho', before commencement of the 
vilding, the reduction was raiſed, and the executrix 
zot a bond from the heir ta relieve her of the expence 
hercof, in caſe the teſtament ſhould happen to be re- 
aced ;. but the Lords refuſed her allowance for the 
xpences of defending againſt the reduction thereof. 
orb. 19. Feb. 17a, Moncrief and her huſband. 
IN an action at a:tercer's- inſtance, for a third of the 
ails and duties of the lands, ſince her huſband's de- 
aſe, intromitted with by the fiar, the Lords refuſed 
o allow defalcation of a third of the chamberlain's fee 
ud by the defender, though it was al „ that if 
ie had managed it herſelf, ſhe could not have. done it 
ithout expence. Dur. 27. March-1634, Lady Dun- 
A PARTY having uplifted 3 deceaſed's rents, ang 
prlied the ſame for detraying the expenges of the 2 

8 nerals, 


one pay ano- 
debt, with. 
out intention © 
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nerals, it was found, That he, having done the ſa 
by the relict's order, was to be conſidered as her hand 
and therefore, that he was. liable to account ta the ha 
for his intromiſſions; ſeeing; if the r was x 
ſuing for an exoneration upon this head, it wor 
competent to object to her, that ſhe: had in hay hing 
the deceaſed's moveables, which ought to be applied; 
the firſt place, towards defraying the funeral exp 
— 5H 27. Fee 1 1 _ William | pros Wa 
erha 
"THREE perſons l joint-right to «mill; 
all concur in a declarator of thin 
penn laid out lage, and two of them gave commi 
in re communi. , "_w to the third to borrow mony 
on their Joint credit to carry our 1 
ler. Aſter. it was come a "conſiderable length, tue 
two gave in a difclamation of the pess NUN 
third continuing to carry it on in hisown. 2 
length, obtain decree of declarator. In a ſuit agaif var 
the other two for their ſhare of the - expence, the Lor 
found them liable for the expences neceffarily expend 
to the end of the plea, the mill being a commoh and one 
diviſible intereſt. Stair, 6. Jan. 1676; Forbes. 
One of many creditors ſuing the common debxor's H ree 
lict (as having got a diſpoſition from her huſband, | 
truſt, for payment of his debts), and recovering ſe 
tence againſt her, but nothing thereon being exrrach bere 


and the other creditors thereafter compearing, ” TP 
firſt creditor was found preferable for his ved 
be paid out of the firſt and readieſt of th pence "ct 
the whole creditors were found to come in — pa i deing 
Bruce, 30. July 1915, creditors of Calder wood... *Wclive 

ANappr fer of a burnt tenement; on Which 4 lif nat 


was ednſtituted after it was burnt, having after be ſh 
ow of the legal, rebuilt the ſame; it was found, TH! the 

e liferenter might either have what the burnt un laim 
ment was worth before the rebuilding,” or otherwi f the 
the poſſeſſion, quia inedificatum ſolo; ſolo vedit, nue pa hich 
ing, or allowing out of the duties, the-ungualvens eſpec 
what was neeeſſarily and profitably wared: thereon, ould 
her option. Stair, Gosf. 24. Jan. 1672, Hacket. 
relict being infeft in a ruinous tenement, repaired; i cc 
ſame, and built it much better than ever it n jd vie 


Py 


RECOMPENCE. 


1at caſe, the heir was found liable ian 


orb. 17. Feb. 1708, Hallyday. - TERS 7: 


ompence 


f the freight, eſfeiring to the 


hich it was 


lone for the common utilty, and could only 
ip, but not the goods, to which the privateer had 
ee acceſs. Stain, Fount. 15. Jan. 1680, Leſlie.— 
ſhip being taken by privateers, and the ſupercargo 
ept for the — but — —— par 


he ho. _—_— the —— for . 
goods 2 . . — 
laim was reared up by the freighters, for a 
the ſalvage effeirin thepurſaer'elaida to | 
Ke wons dr yroymagruy be liable: — in 
eſpect, if no goods had been recavered, no freight 
ould be due. Anſwered, The ſalvage is no commune 
Pegotium, the labour and expence being entirely be- 
towed on ſaving the goods, without any other ſuppo- 
ed * it is true, the/owners of che ſhip reap a con - 
ſequential 


part 


=; 


cir was decerned to refund her expences, not only in 

> far as neceſſary, but in ſo far as he ſhould be a pro- 
ter by greater mail after the reli&'s death, ſhe leaving 

he tenement in as good caſe 28 at the time of the — 
tair, 23. Feb. 1665, Jack. A widow having reboilt 
er jointure houſe, which had been burnt ca/u fortuito, 
as found to have no action againſt the heir, unleſs the 
ouſe had been aceuſtomed to be ſet for mail, and, in 
tum locra- 
us. Stair, 2. Feb. 1672, Guthrie, —— The Lords 
ound the fee of a burnt tenement, n- by the bee 
enter, to be affected with the prineipal ſum ex 
n the reparation ; Forb. 20. — 1 1s Hally 
But refuſed to find the fee burdened with 2 
ent of the reparations during the liferenter' « lifetime. 


A SKIPPER; to preſerve bis ſhip from being carried 
F, having; ſtridck aidede inchev-dowem;; which,.afhoy- 

ards, by by ſtreſs of weather, proved the deſtr ocion of 
be ſhip ; 1 & was not found to have any action for re- 


gainſt the merchants, becauſe it was. not 
ſave the 


rtion 
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| ſequential benefit, by ſaving the goods, in being in Intitl 
to the freight, which — they could not clai 
but expence laid out in ſaving and preſerving of 4 
thing, follows the proprietor only, even where othg 
reap a caſual. or conſequentia} benefit thereby. 
Lords 1 the full mo due, without any ded 
tion, upon the account of pri 20 18. n in 
Latwidge. | 4 
THE Lords ſuſtained min 1 meat mad dething | 
| a2 minor, though it was alledg 
Prin ph ie that be had "ſufficient allo 
to thetr chi / 6s. [From his father the defender, 
this, in reſpect it was done-abre 
where he was far from his friends. Spot. (Minor) 
nut. Feb. 1624, Creeeh. A father, ho gave me 
to his ſon to furniſh himſelf, was not foun Jiable fl 
merchant hacer taken off by the ſon, without his et 
currence. Stair, 20 Jan. 1692, Wallace. 
huſband's father: found not liable for goods taken aff 
the wife dur ing the marriage, while they remained 
family with him, in reſpect the father had been .. 
conſiderable charges upon them aliunde, ſuitable to tl 
quality. Harc. (Stante matrimonio) Nov. 16 
Alſton. 4A father is not bound to provide his day 
ter with wedding: clothes, and therefore was found | 
liahle, where the wedding clothes were not furniſi 
upon lis faith. Stair, 10. July 1672; Neilſon. met 
father is primarily. liable for wedding-clotbes-furni 
0 ———— becauſe he is bound to provide Men 
her, and therefore the furniſhing preſumed-to Ag „ 
rand faith. June 1730, Ferguſſon. ont 
A YOUNG woman; to whom a merchant nl _ 


40 9668 . abulziements in ber father's Hugh 
ds abbatianſore . time, alibough e wasmsjet, de fe 
children liable... yer» afoilzi 3\ becauſe: in ill 3 
„ {5 £o#k 1 Fein Col. 1 wo nee a Nau. 


Lords refuſed b Undine — — minor ia funW* vi! 
lia paterna for clothes furniſhed to him, his father, 
and before the time of ms niſhing, being in uſe to ti 
off for him ſuch things re the purſuer v 
ZBÞ left to convene the . pront de jure. Dur. 

Feb. 1623, Lamb. In a reduction of a bond, gran niſh 
by) a minor upon lefon, the bond being for _— 18 f 

. "on 
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ide's father im d leſion, and therefore reponed 
e minor againſt the ſame ; but that what was given 
the bride: herſelf, though prior to the marriage, yet 
at it would fall under commune bone um, and make 
e minor liable jure mariti, unleſs the merchant had 
lowed the father's faith in the furniſhing. Fount. 
. Nov. 1697, Henderſon.—A wife, and her huſband, 
] her father, being all convened by a merchant, for 
 accompt of clothes, taken off by her while unmarried,” 
minor, and iz familia with her father; the Lords 
und as follows, viz. Imo, If ſhe had been /ui juris et 
ter familias, the time of taking on the accompt, and 
d wanted a. father, that then it would have affected 
rſelf, and conſequently her huſband jure mariti ; but 
ing in familia with her father, neither ſhe nor her 
{band could be made liable for the ſame. 2d, That 
behoved the merchant-to prove that the things were 
cellary, and ſuitable to one of her rank and ſtation, 
d now iſe exorbitant in which caſe, they found there 
as no need of the father's ſpecial warrant for the fur- 
thing the ſame. 3tio, They found it relevant to aſ- 
i1zjie the father, that he proved the furniſhing of his 
ughter ſufficiently a/iunde, by paying accompts for 
r elſewhere to merchants for clothes, near the time 
contracting this debt. 4%, They rejected t wa ar- 
cles of the accompt, for a watch and borrowed money, 
not neceſſary nor ſuitable, (though ſhe was a gentle- 
oman) unleſs the merchant would prove the watch 
t extant, or that they were in rem minoris verſa. 
bunt. 14. Jan. 1698, Hopekirk.—— The father is 
imalily liable for wedding - elothes furniſſied to his 
ughter, upon this medium, That he is bound to pro- 
de for her, and therefore the furniſhing preſumed to 
given upon his faith; but the huſband is liable .- 
iarie, becauſe; the furniſhing was in rem verſum of 
s wife, and a debt upon her, and conſequently: upon 


r huſband, by the father's inſolvency..  June-1730,- 


rguſſon. 1 f E | n * 1 A 
wo * . againſt, an apparent heir, brother 
a deceaſed, by;a.merchant who qe 
rniſhed mournings to the decea- | LOT agus in; : 
I's family, and to the defi EN FA 


er 


othes, the Lords found, That what was given Win | 


LL 
{ 
| 
[ 
| 
' 
| 
j 
| 
f 
4 


3 


x 
j 
5 
d 
| 


though it was pleaded for him, That mg 


expences, as much as mournings furniſhed to. ſervanty 


from thoſe who thereby obtained their eden 


dean of guild court, was found a preferable cregite 
for the n _ out. Fac. Cote Rolf P. ue 


plied, Fale. v. kp. 81. | Breadalbane' ſuppl 


er. in n though h without any 95 ledge Dre 
from him; the Lords found the defender | liabl 
in ſun 
impendit, videtur contraxiſſe cum defuncio; ani 

therefore the deceaſed's repreſentative is the perſ 
who ought to be made liable, who, in this caſe, 
the - executor; the defender, apparent heir, no » 
repreſenting his brother: and that the mournings wei 
truly in rem verſum defuucti, as a part of the fut 


which was alledged to be the cuſtom of alt W | 
tions, and in particular of our neighbours 4 in ü 
Nov. 1732, Snodgraſs. 5 | 
A PERSON detained a; hoſtage, after the captureq 
a veſſel, until an exchange af prj 
Later decifi ens. / ſoners ſhould be made, was for 
intitled to wages and e 


4 


Col. v. I. p. 116. Jamieſon, July 20. 1753. a 
IF a liferenter repair a ruinous ſubject — | 
ſhe will have repetition of the whole expence' at t 
end of the liferent. Fac. Col. v. I. p- * _ Man 
„ 
A PERSON baviog rebuilt and repaired the houſe | 
another, in virtue of - a jedge and warrant from th 


TY, anc 
Furniſhing ton *. See « huſband ond . 1 
a as 
FE hs ts by fy „. by - 
2 + If 0 nl. "oe By nde 


Ky ft { ufe 

AN ;ohibirion, een the backs as repiſtered in 
ſtewartry, was found null, in reſpect there was no" 
cord of- the ftewartry for that year, and for ſon 
years preceding and following ir. Fav. v. 1. I bl 


Kennan, Jan. 25. 17477 
A DEFECT: in the record of thi great HA wack 
5 a 


2161745. . 411 . 1 n 
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TAILZIE was ordered to be recorded on the 
tion of a ſubſtitute, after the heir in poſſeſſion was 
ainted, unleſs he [tina gr within a time, ſtill cur- 
nt. Mn Yo 1. 1 I 118 | An "OI Iu 


8 


E D E NM . 0 v. 


THE fame order of eee, with regard! to com: 
iſed lands, ought to be obſerved, go” | 
other redem s uſed by virtue Order of redemp- 
conventional reverſions; (except. tion of legal ſecu- 
ncerning the time of the requiſition rities. 
d premonition, which, in legal re- 5 

ſions, requires only ſix days and therefore, the Lords 
und a requiſition made apyinſt a compriſer, by vir- 


Tae of their own letters, ordaining charges to be di- 

aaed againſt the party to come f receive his money, 
tech the charge executed by the meſſenger conform 
u ereto, not to be a ſufficient requiſition; and that, 


orders of redemption of this nature, the requiſition 
ght to be made by a procurator, having power from 
party to require, and that inſtruments ſhould be 
1 en thereupon in the hands of a notary, before wit- 
fles, as in all redemptions. Dar. 23. ſuly, 1622. 
mont. —— An heritor offering to redeem againſt 
e Lord Yeſter, not'only a compriſing, at his own in- 
ance, but alſo all other comprifings by any other cre- 
tor to which he had right; the order of redemption 
as ſuſtained, though thus general, in regard the pur- 
er was willing to conſign all ſums for which the de- 
nder ſhould- ſhow that he had compriſings, and be- 
WF "© tbe purſuer, being a fingular ſucceſſor, could not 
J ow all the compriſings, there was danger of the 
piring of the legal reverſion. - Dor. 1. Feb. r637, 
urray s 36 
AN — of . found null, becauſe it 
d not mention the ſpecial dwelling- 


lace where the party was wern- In the nnn 
rd but mentioned anly that he was f premonition, 
+. Warned at his dwelling-bovſe * the party's dell. 


| ing-bouſe * ax 


Ga 


tely. Dur. 13. Dec. 66. 
Vor. N | H 


% REDEMPTION. 


named, placewhere Buecleugh. In a clauſe of rem 
the money is to be ſion, there being no place fixed 
Paid, &. the payment of the money, requi 
Oo © 2 +» . "tionwas found null, upon this, amm 
other defects, That the inſtrument did not bear 
N at which the reverſer was to repay the mon 
ur. 7. Feb. 1628, Maxwell.— Another defect wa 
That the party was out of the country at the time, 
whom the money was to be repaid, and the re\ 


was not obliged to pay the fame out of the county 


Dur. ibid. 4% K. Ahe e 
In order to premanition, or re- tion was found null f 
guiſition, there muſt be aprocu- want of a procurati e 
ratery in writ. to the uſer, who, whe 
// ahne. aol ro 
duce no warrant. Fale. 23. Nov.1681,: Naſmyth. 

A PARTY being obliged to=pay a ſum at any tis 
| . >. he: ſhould be required, the Lord 
If the procurator found the requiſition not ſufficie 
muſt be produced becauſe the procurator ſhewed 
at uſing the order? the party his procuratory, thou 

1 the creditor ratified the requiliti 

at the bar; and although there was a procyratory, l 
fully ſubſcribed, before making the requiſition; andy 
though it was not alledged, that the debtor, when h⸗ 

. quired, deſired to. ſee the procuratory, but only . 
cauſe the requiſition bore not that the requirer off lon; 
to ſhow the ſame, or that he actually did ſhow eq. 
Dur. 13. Nov. 1622, Baſs.— And although the inf . 
ment of requiſition bore, That the natary read i roc 
bc procuratory to tl party; it was not ſuſtained, ſu 
it did not bear that the procuratory was de lꝭwered 
him as notary, in order to be read; for the readi ro 
thereof, by the notary himſelf, without the procurate 
direction, was not an act of his ofſice; and, in ſaſi 
the inſtrument bears, That the notary read the preeſi ed 
at the defire of the party, Dur. 7. Feb. 1628, MM ion, 
. well. —The order of redemption was fuſtained, tho ho 
the procuratory was; not read nor ſeen, ſeeing.ir ul 
not required. Dur. 7. Der. 1631 5 Cleiſn. Phe Le . 
ſuſtained an order of redemption, altho' the inſtrun Nord 


1 


I 4 


of premonition made no. mention that the 'procural 
8 5 i N 7 "8 
os 3 2 3 2 os » „ ow f 


„ 
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1 > 


emption, . altho', at the - 
IF — . read 


4 2 
» 
; 
a 7 


— — 
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read to the party, it being in corpore jurit, and ſo bel 
ed not be perth to bim, Sr .J. | 
err: wg 26. Jan. 1628, Auch. Ae 2 957 
eb. 1635, Newark. — In z declarator of rede 
at the inſtance of à creditor, who had apprifed t 
verſion, it was found fufficient, that an atteſted 4040 ! 
of the reyerfion was produced, the appriſer offering 
prove, that the prinei pa reverfion was 15 the defender} 
hands. Stair, * 9. 1662, Childrer of bebo 
The like; Stair, r9. Feb. 1663, Montg | 
AN order of redemption, uſed by an alghee to th 
kreverſion, was found defective ab in 
Fan through the not production of ti 
uſed by an aſ. aſſignation, the ſame hayi been . 
ſigne to the re. gired but it was found füpf 
verſion, if the ſobn as the affignation' was Judicialh 
afignation muſt produced and ſeen by the wadletter 
be produced 17 5 audl the order declared to take” effel 
ftrom that time. Stair, 19. Feb 1670 
Brakel Af order of redemption made by a fl 
gular ſucceffor to the reverſion, without producing 
title at the uſing of the order, 'was ere, tq 
take effect from the time that the title was produced] 
although the Papers, were at the time in he hands d 
the wadſetter's awyers, in another proceſs before thi 
Lords. Forb. Fount. 13. Nov. 1717, ＋ is 
NN an order of redemption, the Lords it fi ff 
ficient, That the inſtrument bore tl 
fb the money party to have compeared ut the play 
muſt be told. -_ appointed, that he produced 'a I 
down - — * where the ſum was, and did offer th 
| ' fame” to the wadſetter,  altho! 
bore not e the money was counted. Dur. jo 7 
(Rrurmption) 10. March 1630, Grierſon. n 5K 
Jan. 1683, Jolly. Sn teh 
A the aling of an order of redemption, He winds 
ter offering to take his money, bot 
__ renn preſenting therewith a renunct ation 
ciation muſt be which was refuſed as OY ſufficienty 
offered to the"'it was not found neceffa wrt chat the. - 
wadſetter to be reverſer ſhould, at the time of the or; 
[ubſtribed ' by © der, have offered à renuneiation to | | 
vin! . W dra mn 5 
9 


* * 


nds, Wa were = edecmed: 
aly 1634, Balmerino. 
CONSIGNATION for redemption ah. upon : ; 
lay appointed, any time after, mid- | 
ay, though before ſun- ſetting, Was Time of con- 
ound valid, .unleſs the other party, Pe 
an inſtruct "that he came to the = 
ſter c onſignation was made, dre the ſun went 
lown, . Sine. :onlignation, the day 
fter the term fixed 1 in the id bond, was found 
effetual, though the term fell upon a Sunday; for 
be Lords thoug 155 that the conſignation ſhould rather 
the day before, than the day, after, Fount, 17. 
Dec. 1702, Ogilvie, 
THE reverler, who. preſents the money, is obliged 
o do no further, if the wadſctter ap- 
ear not to demand payment ; and if The reverſer 
de take up the ſum a again, he is only may retain. 115 
jable ſor the . annualrent, but has money, if the 
ight to the rent of the wadſer lands wadſotter 45. 
rom the * of the order. Stair, ak * ! 
4. Feb. 16 70, Jardin, Stair, 8. De- 
6171, Foqrell, Gosf. 28. Stair, 29.. Nov. 1672, Bue- 
leugh. Stair, 19. 9 8 Fol Borthwic k.. 
a h itable bond ing take to a man in Iiferent, 
nd to h bis ſon in. 2 0 nd contalning 
clauſe .of reverſion, uppn Rampant: - Who muſt be 
ion, Cc. and impowering not only mull? 
he ſiar, but the liferenter to re uire. 
n order of redemption, and conſiguation of the by 
vas found null, becauſe premonition was only made to 
he fiar, requiring, him = e the liferenter. 
'ount. 17. Dec, 1703,. | 
THERE js no l to 1 —ꝗ— premonition to any, 
ut to the heritable r, without re into 
vnoſe hands the lands yore Mey. reverſion, ; gone. 
pot. (Redemption) 9. July 1630, Fiſher. In uſin 
n order of redemption, there was found no neceflity 
o premoniſh a compriſer of the wadſet, though he had 
harged the ſuperior, who, himſelf, was the reverſer, 
ccing he was neither infeft, nor in poſſeſſion. Dar, 
20. March 1629, Bueclengh.— tack. being; ſet of 
ands, bearing 4 reverſion. An payment. 1 
um ; and d uch tack the * | 
3 1 


90 REDEMPTION. 


for her lferent - uſe; and the ſetter having re em 
the tack by pay ing the ſum, and taking ae fre 
the original tackiman, it was found, That the tack 
thereby. evacuated in totum he baving pald 2 mona el 
bona fide, and not being obliged to 25 of the wiſe 
tranſlation. -Stair, , 7 Feb. 1673, Burnet.——A wa 
ſet coming by progre greſs into a party's hands,. who, wi 
infeft thereon aſe, and did inhibir his author "Ine 17 
warrandice of his diſpoſition ;- and the reverſer, nere 
theleſs, obtaining a Fe from the eden 


ve was duly regiſtered ; the Lords, in a; pur ſuit iS, 

aflignee's inſtance, conſidering, That the reveriafiſa 
paid the money, redeemed his lands, and accepted WW 
renunciat ion, by virtue of obligations long prior to thc: 


— and ſo was not concerned therewith, nd 
ways in mala fide, unleſi the method of the act « 
pal ev 19. Feb, 1680, had been followed, "by; inth 
conven the inhibition to the reverſer ; they th efn er 
found, That the reverſer was not in ma/s fde, nel on 
by the inhibirivo nor ſaſine, none of which he wha db. 
. to take notice of, though a liferenter eq 
ich the purſuer, contended was his poſſe aba nd 
therefore they ſuſtained the Wan en. ; 
oo: 1698, Watſon, . 1 
A REQUISITION te a minor, pnd his ben ed eu 
Requiſition | -rators, was found valid, without i | 
to « minor, an 4 deſſity of ou aining the Lords lertery 
tutors and cu- granting warrant - * 6 Bhrck 15 | 
rater 4 . Dur. : March 8 9 
Ir the cies f 1 money be 156 fn: the. letters f 
fp "reverſion, the Lords found, That u 
\Reverſion other ſpecies can be configned, withou 
being ſtricti fac” the other party's, — 2 Sint. 15 
ris, | how far May 1547, Ogilvie.—— In « propet 
equivalents are wadlſet, the rent exceeding the ann 
futained. alrent of the money lent, the fur 
plwus the wadſetter was bound to pay 
in to the reverſer 7 ; and the reverſer, after many yeary 
obtaining decreet for the faid ſurplus, and ufing ordet 
of redemption, and, amon other thin gs, "conlign going 
the\fgid/decree; and à diſcharge, with 2 ſurplus 


what PT Ee N e 
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REDEMPTION. 51 


ing declarator 1 the Lords ſuſtained the order, bear- 
g the conſignation of the decree pro tanto, though it 
as alledged, that the whole "money-ought' to have 
en conſigned conform to the contract; but this the 
ords found needleſs in this cafe, the decree being ac- 
flory to the wadſet. Stair, 2.'Newb. 12. Jan. 1667, 
oge, —lIt being provided in a reverſion, that the 
ods nould be redeemable only with the reverſer ' 
vn money; and yet the money, when offered; bein 
rrrowed from another ;; the Lords found no fpeciali- 
y, nor reſtriction laid on the debtor in this caſe, but 
dat he might redeem the creditor with any money cui 
il deerat, cum ſuum recipit, unleſs it had been more 
early contained-and provices. Toy Tenge 16. July 
696, Bargen. 
 PREMON ITION being by pa gion to be made: at the 
ariſh kirk, the Lords faſtained it, though not made 
ere, but | perſonally, - notwithſtanding that rever- 
ons are Hricti juris. Dur. i. Dec. 1638, Finlayfon. 
— An order of redemption having been uſed at Edin- 
rgh, whereas, by the contract of wadſet, it was or- 
ained to be at London the order was ſuſtained, the 
reſent e reſiding at Edinburgh, and che re- 
rſer making up the exchange, what elſe the 
=, ng ſi 11 by not baving his money. paid at 
ondon. Stair, i. Newb. 2. Feb. 166 7. Cred. of Murray. 
IF the perſon, in-whoſe hands the redemption-money 
declared conſignable, be abſent, or refuſe to accept 
f the ſame; the Lords found, That the reverſer ma 
pnfign it in the hands of any other reſponſal man. Balf. 
ledemption) 20, Ian. 1551, and 20. on 1559, Adamſon. 
he like ; Hope, (Wad 7705 3. Feb. Brute. 
THO' declarator 0 ption may 0 while 
ie money lies conligned, yet, before 
tract, the money. mult be exhibited "Water. fo 
be given up to the wadſetter; and Ys the con · 
icrefore the Lords will ordain let - ſgaed ſum. 
rs to be directed at the purſpers | 
ſtance, and alſo at the fender a, if he pleaſe 2d 


arge the depoſitar to meg 20h wry ame. 188 — * Dec. 
31, Grierſon. 
an 14 ließe 


A DECLARATOR: of red 
equivalent to AR” Ger 
A 


* 


92 


adv; „or requiſ 5 tion , againſt parties out of th 
counter. See Execution. ee, V 


7 Tp 4 declarator f egos = who — be cited. 7 oſſe 
Citation. 4 92 N 


Wadſetter os. UFOs n "loaned. as 7 A 
* Tre he has JM the Ps See W Central 4 


Who muſt ſa- his own evident, tho? regiſtered in ig 
tisfy the produc- chancery, which is à public regiſter 


ron Fu 


ment. 


1 


1 


ranking, the creditors refuſed to take a day to p 5 
duce the decree, which being in publica cuſtodia, ut 
the date condeſcended on, hy purſuer muſt extra] f 
himſelf,© Anſwered, The decree was extracted on tl 
common expence, and is a common evident 3 however 
the purſuer was willing to extract the particle of | 
that cancerned his op hg conform to f 17. Ht 
gulations 1695. 

cern the caſe of alen productions, but only when 
parties extract f 
The L 


R DU i ON 


n :Fac- Col. v. I. P- 285. Seele, March 3 
1756. inet & 1h 
Id this caſe it was debated, but not decided, w 
ther conſignation i in bank- notes was equiraleps to ce 
ſignation in gold and filver, which, was arab 
the clauſe of reverſion. 
AcoNpi rio, in abond of reverſion; requiringty 
redemption. to be made with the proper money uy 
means of the reverſer, is not effectual te bar 


. Hog: Fac. Col. v. th 5. 324. intel, Marth 


ords found the purkuer behoved to « 
tract the whole decree, the regulations not concerni! 
this caſe. Fount. 23. Dec. 1698, Learmont. 12 

Ford. MS. 17. Dec. 1713, Avchmutic, —fn a ſingl 


2 . 
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' FOUND, That the Aker, in a Accel, mul 


produce the retour called for, beinf 


Dur. 12. Feb. 1628, Ker. In a re 
duction of an extracted decree 


d, The regulations do not co 


for their ſecurity, or to obtain Pa 


ret uRtoh 


REDUCTION 33 


duction, the defender, to avoid . acc 
$. a condeſcendence of the dates of the regiſt 
Why e writs called for in the books of keln, the 

* er inſiſted, That the defender ought to produce whe 

rats, and that no argument could be — from 

e caſe of improbatione, which ſtand upon a different 
oting, repreſenting, that there extracts are not ſuffi- | 
t to ſatisfy the production, and if the principal 
rits are to be tranſmitted, it was as eaſy for the 
arſuer to apply for the warrant, as for the defender ; 
at here it was incumbent on the defender, from the na- 
re of the proceſs, to produce the writs chalfenged ;'and 
at it would be unreaſanable to put the purſuer to the 
pence of ne extracts, when the defender is already 
olſeſſed of extracts. The Lords found the defender 
ght to exhibit the writs called for, on oath, if they 
„or were, in bis kands ice the citation; other- 
* rg tracking them lies on the 
rauer. Dalr. 24. Jan. , Moir. ' | 

Wl FOUND, [That a depending reduction of a decreer 
annot ſtop execution thereon, Balf. 
dyulzie) 9. March 1541 8 ö rb 
( Ktdudien) 0. June 1142, rede#j0 
ein ww — 4 parey was fi . x 

eie in a ſpulzie, far Werde wy 
dind upon a decree of the Werd Aker 4 3 of 
eſame was intented, though no ſaſpenſion.Col. March 
82, Vanſe, A teſtament being ſought to be con- 
ned by the 'commiſſaries, the Lords refuſed to ad- 
cate the eonfirmations, on atcobnt of a depending re · 
ction of the teſtament before their e 40 but ; 
mitted the fame to the commiſſaries ; yet f. 
ercafter, in # like caſe; the Lords advocated t 5 | 
mation, and diſcharged the commiſlaries to —— 
| the reduction was diſcuſſed, Dur. 26. Joly 1626, 


iſdets. 

AGIFr of bonentry ged., and t her reafter ati 
Ir ſerved and retoured; but the | 

vice and retour being reduced at Efes f 4 be 
e inſtance of another; and after of reduttien, 125 
the ſovereign having made afe-' mg 
nd gift in favor of a third party; the firſt gift bi 


eſerred, although the fee was full berwixt and the 
5 making 


— . £ 
— 
* 
9 l 
! 
p f : . 


+ 


making of the ſecond; and this becauſe of the reduſ 
on, which rendered the ſervice as if it had never 
and ſo the old gift was found to revive. Sinc. 17. f 
1548, Mafter of Fleming. An infeiiment of anna 
rent granted by a father, after he was denuded, in þ 
vor of his fon, was yet ſuſtained in competition wit 
other lawful diligence, the creditors having redua 
the diſpoſition as fraudulent. Stair, 11. * 16 


* 


Street. 


+ * 4 7 e 
4 


IN a reduction, ex capite inbibitionis, of a diſpoſiti 


io lands, the defender offered to. 
What if the de- clude the purſuer, by producing 


R 
fender offer to ex- right to the lands inqueſtion,, pri 7 
clude the purſuer and preferable to the purſuer's right 
by. a prior and. from the common author, and then 
preferable title? fore contending, that the purſue 
5 could haye no intereſt. to reduc 
Anſwered, The effect of an inhibition is only declan 
tory, and the defender's prior rights will not be pr - 


judged, not being called for to be reduced, and it wi 
be competent for the defender to found upon themj 
executione, when poſſeſſion is ſought ; yet the Lon 
ed the defender to found upon any prior rig 


that might exelude the purſuer. Stair, I. Dec. 166 ad. 
Hog. But in a ſimilar caſe, the Lords, with regai II 
to the general point, were of opinion, That the d f 


fence was not relevant; becanſe, on that footing, 1 
reduction could be ſaſtained of any particular rie * 
unleſs the pur ſuer was ready to reduce all rights! 
the ſubject in the defender s perſon, which is neith 
reaſonable, nor conform to cuſtom; becapſe purſue 
may have a particular call to reduce ſome rights, 
reſpect of the hazard of loſing their proof, whether 
oath of party or witneſſes, and yet may not be in r 
dineſs to inſiſt againſt all the defender's rights; nor 
the defender prejudged, ſeeing no poſſeſſion is ſought 
ar other execution, the reduction being only declara 
ria juris: Yet in the preſent caſe, the defender bel 
very poor, and his caſe favourable, the Lords ordal 
ed the purſuer to inſiſt upon what he had to Ho 
gainſt the defender s pther rights produced, .as if i 
had been all contained in the reduction. Stair, 2. J4 
1666, © ——Andin a reduction, ex capite inter © 


—_— 


FF EGS EF F4&A 95 
nit, the Lords repelled the defence of a preferable 
cluſive title in the defender, reſerving the ſame con- 
executionem. Stair, 20. Feb. 1666, Salton, — The 
ce was found, Where the reduction was of 2 fraudu- 
t e inter cone N 29. Nov. 167r. 
hitehead. | | p46 


* 


What title ered ite, Fer Title te purſue. 


Proceſs of reduction, from. what time it interrupts bo- | 
na fide poſſeſſion... See bona fide Poſſeſſor. 


Reduction of decrees. See Proceſs. 75 Boos. 
Terms l Iran. See Induciz legples. 


* 
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WOODS 1 were RO not to be inter regal, bot one 
foreſts; and therefore the com- 

onclauſe, chm ſilvis, nomoribus, ec. | Woods, 

as found to giveſufficient right to 
ch woods, and that they required. no ſpecial faſine 
ad. 10. Jan. 1610, Gadgirth. 
IT was found, That theſe — in carſes, which 
(pring-cides are intirely -over- 0 "1 
wn, are not inter regalia, and re grau. 
erefore need not be eſtabliſned as 5 
ſeparate fee; but that they may belong to the e 
during heritors, as part and pertinent of their lands. 
al. Bruce, 25. Nov. 1914, Bruee. 

IN a competitiofi aboùt ſome coin'd money found ina 
duſe, between the executors of the _ 

ceaſed, who dwelt in that houſe, Hidden treaſure. 
d the proprietor, who claimed the 

if upon the principles of the Roman law, which 
akes the half of a treaſure found in the ground to be- 
ig to the proprietor, and the other half to the find- 
; the Lords were of opinion, That in our practice, 
eaſures, and ſuch things which are #u/lius, non cedunt 
cupanti, but belong to the king, and go to the fiſk; 


* 


t then they conſidered, that aſtreaſure is vetus pecu - 
« depoſitio, cujus momoria non extat ; vor here the 


96 R EG + Lb 1: A 
coin was recent, and has been the poor woman's 5 
who died here, and therefore they preferred ber ex 
cutors. Fount. 29. Dec. 1696, Cleghorn 
BY a ſtatute made in parl. 12. Ja. VI. anno 1555 | 
is enacted, That mines and metals, in ſo far as th 
&« are part of his Majeſty's property annexed, or g 
KI other way, ſhall be diſſolved, to the effect the ſax 
« may be ſet in feu; and chat it ſhall be lawful. tal 
te Majeſty, and his ſueceſſors, to ſet in feu-farm, to en 
ec earl, lord; baron, and other freeholder within t 
o realm, all and whatſoever mines of gold, or filvg 
ec lead, copper, tin, and other whatſoever metals q 
cle minerals, which may be found within their on 
ec lands ot heritages, for agg to his Majeſty . 
_ ©f tenth part of the gold, or other minerals, w 
4c ſhall be found within his lands or e 
« and without any deduction. Sir Alexander Mo ads 
proprietor of the barony of Ardnamurchan, holding 
the Duke of Argyle, who:holds the ſame of rhe'cro\ 
did, upon the above act of parliament, obtain a p 
from his Majeſty of all the mines within the ſaid land 
The Duke of Argyle conceiving, that-the benefit of | 
act did belong to the King's immediate vaſſals only, a 
plied for, and obtained a ſecond grant from-his-Majel 
of the mines within the ſaid -lands ; theſe. 
grants being made the foundation of mutual -declat 
tors, the Lords found, That the benefit of- mines ene 
metals, granted by the ſtatute 7592, is not to be ers 
ſtricted to the freeholders who are immediate vaſlals 27, 
the crown, but does extend and belong to all proprie | 
of land freeholders, though helding of ſubject ſupc 
ors; and therefore, that the grant to Sir Alexand 
Murray, obtained from his late Majeſty, of the mi 
and metals within his own lands, doth carry the rig 
to the mines and metals within the lands of Ar og 
murchan, and others holding of 1 en nl Arg er. 
. 1 Dec. 1739, Duke of Argoles,. witht oh TW 


auen, Finer ver. a a. eme 1 
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Later | of Horning, Oc. * wy 


HE who relaxes and regiſters not, cannot alienat 
iog (till holden «nd . rebel. Had. N 


14, Hog · 


4 0 Inhibition. YT N r 


rr is 3 vy. aſt 719. noel. rolls; That inhi- 
ions, with the executions, be. within. 40 days of the 
blication, recorded in the ſheriff-court books, both of 
ſhire where the debtor dwells, and: . — his 
ds lie, and the principals be figned mip fm 
ing rk, and delivered back to the — 4 — the 
. to be null, unleſs duly x as ſaid is. 
don this gropnd an inhibition * found null, where 
execution at the market - croſs was not marked and 
)ed by the clerk. Dal. Bruce, 22. Feb. 1715, Clark. 
But, in the like caſe, the ohjection was repelled, in 
pect there is no certification of, nullity adjected in 
at; and therefore, though the negle& of the 
rk's ſubſcription 8 ag him to cenſure, the di · 


oh ace ſtands good, duly recorded, which an- 
de ers all the I of the 1 E 405 J. 
Jals ", Ar * va : 


— Act Th Parliament 1617. 


A SASINE, within buy ſuſtained 3 in a com tio 
Aru dagh neither i eg the re- 2 | 
urg er of the ſhire, nor in the town- What writs me 
ks; becauſe there is anexception- be regiftred fs 
ſuch ſaſines in the act of parlia - this aff? 
nt. Dirl. 19. Stair, 27. July | 
56, Thomſon. Stair, 30. June 1668, Burnet. Steir, 
rl. 24. Feb. 1676, Swan. Upon the ſame footin 
Lords ſuſtained. a ſaſine of a 4 


IT 


nement in Leit 
p of the perpetual. 


cuſtom 


ugh not à royal 


E 0 
5; Ri ol. IV. 


58 REGISTRATION. 


cuſtom of giving ſuch ſaſines by the bailies. of I, 
burgh, a royal og. fork upleſs the competitor | 'y 
alledge it to be the 83 of Leith to regiſter (af 
Dur. July 10. 1623; Edmonſton. Tike 
found, with regard to reverſions of tenemeiits \ 
hurg) | — wa an. 168r, Barrie, See 55 
1681. Os, to an order of 1 
Hoa; is none of 2255 ceds that require to reg ſh 
by act 1617. Dur. 29. July 1623, J Marik —— 
a a formal diſcharge. of a feverſion muſt be re 
ad 1617, the ſame was found neceſſary, with r 
to an obligation, to grant a diſcharge, though yor 
preſſed in the act. Dur. 25. Nov. 1626 Turnbull. 
A wadſetter having . renunciation of his wi 
ſet, which was r Aired, private diſcharge of i 
ſaid renunciation nag 1 ar a inft rde nnen! 0 
ceſſor, who ap priſed the whole lat bas fon the 1 
Were "tho't 4 Shay par ratio that much diſcharged ſhi 
regiſtred, yet the act 1617, being acorretory li 
cannot be extended. : - Gosf. 20. July 1675, Dutnip 
/ TO take away appriſings, even againſt ſingular 
ceflors, there odds no formal grant of redemption} 
renunciation regiſtred, conform to the ad, whichs 
tends only to wadſets properly ſo called. Sai, | 
July 1662, Frafer.——A backbond, by an A rifer,1 
nounding all benefit of his be and 8 
be ſame, in ſo far as prejudicial ro dnothet? j 
;right, was found effectual a gainlt. a ſingular fi 
the never regiſtred. Stair, 15 uly, 1666, phys 
„THE authors backbond found good againſt the 
lar ſucceflor in a tack, though. neither regiltred, i 
lat imated to him before his purchaſe. | Sale + 
; 1668, Forbes, —The like, with! regard to a backt 
of truſt. Stair, 14. July 1670, Kenned x 
, A CREDITOR, having diſcharged a 1 
I. uplift and iſpoſe of his ſum during his life, fl 
iſcharge was found effeQual againſt the agiler 
deſlor, rhough not regiſtred. Stair, 6. e 


- REGISTRATION, introduced by att 161 17, Aden 
thereb 7 become a, effential. ſole 


Keie ;a nity of the deed, In If the n zi 
44 of ere. erent jafers <a 7 2A le 


REGISTRATION. 99 
cod without regiſtration, only it rene in 4 compe- 
declared, . To make no faith in  tition, but the 
competition with another party, wart oy 10 
ho has a lawful right to the nulliy. ; 
lands, without prejudice to be ef. 

ſectual againſt t the granter and his heirs. . "lbs 


inter of the precept and his heirs.  Fount. 23. June 
18, Simpſon j=—— And found good againſt tenants ;- 
irie, 25. March 1623, Dunnipace. Dur. 13. Nov. 
23, Mariſhall. ——And a purchaſer, though his ſa-. 
je was not-regiſtred, was found preferable” to the 
ller's creditor [arreſting the rents in the tenant's 
nds: for the ſaſine was a real right with regard to 
e ſeller. and his creditor, and conſequently againſt 
tenants; who did pretend no right to the property. 
ar. 24. March 1626;. Gray, —— In a declarator of 
erent · eſeheat, at the inſtance of the ſaperior : it being 
jected by vaſſal and his creditors, That the val 
Ts ſaline v 
erent could not fall to the ſuperior, but to the King: 
is was, repelled, becauſe a ſaſine not regiſtred makes 
real right, ; though it will not 
mpetition. . Dur..18. Feb. 1631, r avs 


r the reaſdn, the ſuperior's ſafine, though not 
— was found a title in 2 e. (at of 
aye againſt the vailal, who did pretend no right 


Petey, 'Stair, 12, June 1673, Faz——And 
I was ſuſtained as an ative title in a redue- 
and improbation. Fount. 14. Nov. 1678, Dal- 
oy. NS heir, infefting himſelf upon bis ſervice; 
at dying e een Io cn, and — next 
pparent heir ng t as nu 
rving to the hs. wor as "If the 3 keir _ 
e 3 . ound null, and a 
rivingright from the inter jected heir, was 
rred to pre ob derived: An Hom from the laſt ts 
t who, not being a purchaſer upon the faith of the 
ecords, could not plead the rivjle of the act 161. 
Dal. 17. Dec, 1793, Forb. 30: June 1705, Keith 
ur, in the like caſe, an ds chaſer from the 
oft heir, not knowing of the later; Red hejr's infeft- 
tent, * daly — ne in terms of = 
2 


ne, not regiſtred, Was . good againſt the party | 


null for want of regiſtration, and ſe the 


give preference in 4 


— — 


REGISTRATION. 
act 1617, was preferred to one deriving right 
2 incerje@dd heir + 'decadſe, thongh bis! * 
feftment upon the ſervice was null, ſeeing the. pro 
_teflor died not laſt veſt and ſeiied; yet, i reg 
ro him, an onerous purchaſer, the intexjected heir d 
feftment was void and null, and could make 10 fait 
terms of the act. Dal. Forb. 29, Nov. 2705, © red 
tors of Paterſon, I a declarator af 1 r 
inſtance of a purchaſer of the mill, -whoſt £ 
not regiſtred. the defender excepted upon a hers ai 
him by the former proprietor, which, tho 
; eee wap Ag. „ e 10 
Ait, null as it was, for want of * K 
This would be relevant, were the — LEN k 
property of the mill; but if the mill belong ann 
fuer, it maſt be his with all its accefiories.. Regie 
The defender vas in ſafety to purchaſe his in 
from u man, whoſe right to the mill el upon | 
and no appearance in the record af any real. right 4 
nuding him. | The Lords ſuſtained the unregi 
ſine againſt this defender, ſeeing the com =; 
not about the mill, but the — 9 0 Bor. 21. 
1636, .Rowan.——-But } in s competi 2 a6 
 Pones, aud andanapprige. of the ſame "fans ſubje, 
whoſe ſaſine was regiſtred, was preferred to the 
ſer, who was firſt kale, bbt 445 not regiltor hie f 
within the fixty days appolated by na, 6 Du, | 
Dec. 1628, Logs 1 4 
AN obligation to difchay e u _reverſ ©, and'inh ; 
tion executed upon it, Was ound aiull, in comperil l 
with an aſſigneg to the reverſion, * | 
1 


E. the i ibition, in regard the ſaid 0bl 

iſtred in terms of yg act and it ö 
Ae inhibition could have no influence ; £ "if ( 
2 could make no faith in the competition 4 
would not ſupport the inhibitiag 9 * | 
Dur: 25. Nov. ee eee | 7 
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of Adjudications and App Ii 
r 2 "That an 8 Abe = 


bor, tho? led within year and day of the firſt effectuab 

ation, whereof the abbreviate was dul q recorded, 
ald not be in pari paſſu with it. Home, aa. 
ly 1726, Edmonſton. — This, — af 8 more 

able to the act of parliament, and af the 
ing, was ors contrary to the conſtant current of de- 
0s ; by which this interpretation was put upon the 
ft, /ciz. That the want of allowance is no nullity, 
at it only takes away the preference due to the ap- 
iſing, bad it been allowed, but hinders it not to come 
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inds for the lame ſam ; by which compriling, ſanding 
En. 


nenen 


renounced;/ the Lords ſound, Fhat le- Had. 
imſcif as to the: preceding wadſet. Dur. | ; 
623, Dowhill.-— The contrary; found : Pipl. 18 
an. 1668, Trotter. Though anc apprilibg, wes 
educed, not upon the real pight of infeftment of an- 
lrent, but apom the parſonal obligation far the / pin 
ipal, and by gone annualrents, upon requiſi ien which 
as 2 virtual paſſing from the infeftment of annual 
ent; yet this was aatfound to ba a real ext inction of 
be infeftment, and the appriſer was allowed green 
tempore, to paſs ſrom his appriſiag, and be preferred 
x his bygone annualrents in virtue. ef his infeftment 
f annualrents; Dur. 29. Jan. 16 36, Hamilton, Stain, 
4. Jan. 1663, Graham. Gil. obſerves it, Jaa. 
663.—— Tbe like Stair 2a. Der. 1691, C . 
—And in a competition betten t inſefters of an- 
valrent, one of whom hadicowpriſed for his principal 
um, the Lords were alent, that not withſtandinq tho 
omprzſing, he might: have recourſe: to. his farmer 
ignt. Dirl. 45. e 160% K 22 iS e443) (THBIG 
AN adjudger, upon a bankrupt eſtate, having obtain: 
S ok IB 4H LANGUS 194 (164314 ob df ed 8 
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ed was datech ia thai #30 ſhebwas infeft Dec: 17425 — 
nd her ſaſine recorded in Feb. 1 43- Sim Jamess m- 

iog diſponed his aſtate to his eldeſt ſon; in dhe la 

patract r 4 faquity.te\conrragt 

U. 20,000, Scat, found it. mereſſery to have a "_ 
und to anſwer, i demands, > whjch his faculty coul 
ot procure him cas few people wilh lend pmogey, hen 
e faith of a faculty. Toward this end,: he and bis 
n concurred in an heritable bond to Ge erg Demy- 
ter, for the ſum of --20,000 Soots, dated im Nox. 111-42, 
d in the middle of Jan. 1 74 before tecordingtha La  * 
ly Kinloch's ſaſins x but aa no more than(L;. $99 was 
advanced: of ready maney, at the date of thethevicable 
ond, Mr Dempſter gdve Sir James a baqkbonds me- 
nowledging, that he had advanced no more bythe 
ad ſum, and obliging himſelf to pay and deliven tobe 
aid Sir James and bis ſon, upon their joint orden, 


eren 


Sir James, upon his own order, at any tet 
SANT bitfunday,or Martinmas, upon a requiſition-ef 4 
„Mays, all or any part of the foreſaid balance of L.12,000; 
nd it cancludes with this clauſe 1 Buy if th um al- 
ready advanced, and others bereafter to be required, 


( ſhall not extend to the foreſaid ſum of L. ao, odo 
Scots, then, and in that event, the fureſaid herita- 
Able bond, with what ſhall follow. upon the ſame, 
{ ſhall be, and is hereby reſtriged to what ſhall. be 
truly paid, and advanced of the ſaid L ao, o. 
Mr Dempſter advanced. the ſaid balance in Dec. 1743, 
6 3g: NOIR i IT 
d, In à ranki Sir James's itors, t a 

a} ned e Dempſter, except 28 £0 
. 80co, advanced at the date of the heritable: bond. 
was premiſed for her, That if the beritable: bond;he 
ken by itſelf, which bears the actual loan of L. 20,000, 


- 1 r 8 ys : 
are object ion can lie agaiuſt Mr Dempfter s preference. 
a: it appears from the backhond, of the ſame data, 


hat part only was advanced; and that the remainder 
45. to be advanced og nat, at Sir James's option; Lad 
nloch then is preferable before Mr Dempſter, en- 
pt as to the money dyanced, pt. the date af thaheri- 
ble bond, upan 10, grounds: e, Infeftment, graud- 
bor ſc6nra5y af menu anον. , 


* 


ae 


, is 
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ihe 3 5 Ne | 
fa 121 e ſs therg ee tual if 
rit 1 + 


CA. a ſecurity ſupſiſt „ ih 


ch ze bs uri . 
ket: ae vn 5 — Tear . 155 
ae not It draw the Lud 

al a oat i of Sir Faden ten. # Ka hy — 1 
feftment was recorded before any ra agus 

muſt be preferable ſecundo loce. For Huſt ” 

point, a competition was ſuppoſed e . 
r ca for 

wget, 2 the. * fin 


ſter and the Lady, before any more 
ced. Mr Dempſter w be ranleed pr 
L. 80009 and the lady /ecu 
cree to 77. extracted, it wi 
James could oyerturn this, d. 


5 15 tak 
money from Mr Dewpſter, . But is not the Lady's 
2 equivalent 10 the ſuppoſed decree of. p by ito 
? If Me Dempſter could only take place of in 

tor. bh $0e0 at the date of her infeftment, no. polls on 
rior deed of Sir James could deprive her of ber, 3 | 
The Lady's ſecond ground 0 preference is uppn.t 
following elauſe of, the act 1696, dechaxinz, 
ec any diſpofition, or other rig} ranted for. it 
W. focarity of debts to be contracted, ſhall be af t, 
1 f the peilen, I, 
4. ce to the validity o j 1 L 
E {ox quarrde And here, the only ding WI | 
ther the whole L. 20,000 was. contracted + im 
date of Mr Dempſter's iofeftment, or only L. 0 
It is true, Mr Dempſter ſtood bound to advance _—_ 
whole, if Sir James ſhould require it. But a eu 
46 len a orte for a certain uſe js net | 
neither is a promiſe ro lend money, if it be. jo 
a muvim ; there r gext oc g buy ry 
miſe. ' What, if the backdond-had run thus, my 
James ſhould accept of what Mr Dempſter thoald pit 
to advance to the extent of L. 20,000 Fhis de 
not have validated the infeftment a princigie,. nor | a bis 
made, Sir James debtor to Mr Dempſter. Aud yer! n 
is no difference; a debt cannot be cont 
the borrower's conſent, more "than withoat, the, n 
ders. It may be added, that an * 10 le 


money jo of Me ſignificoncy e eee 
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„ in caſe of refuſal, cannot be aſcertained. The la- 
concluded wirk "the following obſervation, That bad 
r James inte to give Dempſter an heritable bond; 
ithoue an) co deration, or mutual call it might be 
bod; if not, 'challengeable upon the b bankrupt 
t the ſpecies] ab is a ſecurity * debt, whereof pore. 
ly was advanced; in ſuch . te be, 
mmenſurate with the debt caſe here ja 
ferent from that where there is. a an pation to re- 
ve a man of debts contained in a and where the 
ligant gets an infeftment for his ſecurity, In that 
e, Ek whole debt is contracted at once, before iu - 
ſiment is taken; the perſon 3 feft ſtands gy to * 
e the granter of certain debts. At ady r 
liel inſiſted, that George Dempſter's back - 
m debtor to Ws omen Kinloch; that Sir James could. 
gn the backbo that the debt therein contain-. 
2 arreſtable by Vi creditors. Arniſton, and the. 
er judges, were of opinion, that the .backbond did. 
t conſtitute a debt; that no action of debt could lie 
on the backbond, but only an action to create a debt, 
to lend money ; and that, when Mr . advan- 
| the money, it Was not pay ak a debt due b dy him 3 
t, on the contrary, it was le "s money, crea- 
g debt. Accordingly it carried, Elchies only dic. 
ting, that the lady was preferable before Mr Dein-, 
, quoad the ſums Paton t after the date of her in- 
tment, both by common law, and by ſtatute ; By the 
mman_law, becauſe a ſecurity cannot be without . 
ating debt, which is f . and, by the ſtatute, 
arſe there was no debt trated at * date of Mr 
* ſaſine, except the L. 8000. Rem. Dec. Pe 
3. 13; June 1750, Lady Kinloch. : 
A WADSET ſum, ' conſigned after an order 1 re- 8 
mption uſed ; but, before decree of declaratar, was, 
nd not -arreſtable. Fac. Col. vol. mn. P- 181. c 
zhame, Feb. 75. 1758. bt 
payment opt of i ie 


IF an adjudger retov 'partial pa 
ate ſubject, he can ſtill inſiſt to be ranked with the; 
. Jul 


her creditors for the whole debt in his adjudica 


x, Cal; v. U. Þ 255. Creditors of Auchinbreck. 
1758. 


A VISPOSFTRON a ſecurity, am for relief of debis 


in 


. Eee Ih 


FP tho 85 hot ga er 
III. 2. . ein of C 
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5 * JUDGE having : wade 6 243d of arid, N 
0 the act 23. Gy) 1695, whereby. 

away the dwelling-houſe, offices houſes, c. fte 
the parties, and allowed him other lands,! war 
there were no houſes, though the act requiree 
to have regard to mapſion- houſes in the partition ĩ bu 
on the other hand, the houſes being but mean and jg 
conſiderable, and che other party offer ing to build i 
as good houſes; the Lords; "becauſe the net defines 1 
hoe many rooms the manſios houſe ſhould een | 
and that men have regard to the place of their 
birth, which could not be reſtricted to towers, lat 
houſes, Cc. reduced the diviſion as as ome Fe, 

rhe parties inſiſted, appointed a new Ke ara wh a 
— ee * Dee. Win * * 21 4 N 5 4 


* e — 7 5 * 
* . * : : . *. 1 * 
» / 1 4 ir 3 _ 
4 n - - £ _ 
5 4 id 1 * 3 1. . "  a* * , 
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| er's own appointment, and bed ſ; 
Prles conferred in --termining, the Lords found theſi f. 
| arbitrium. | + good, and not dilagreeable- to n 
| 7 la and practice of tliis king 
though directly FS: te to the common law. 2 Du 31 


March 1639, en ny 

THE Lords found parties, In parchadl. a bargt 
ictual, without an expreſs pr] pi 

Brice not lui. 2 on, liable for the orc 

a. prices that ſuch victual gave in thi 
plwace of the country at the timed 
vhebirgaia, without regard 20 the Gary” Ford. M 
I. 27. Jan. 1714, r ik. ft 4 
| SBEVERAL friends of 2 eye 2 72 5 
| Rental. | A and to take off ns &ft 


ce * 


** 


SM 2 


unt and reckoning bety he 

fatto, to his Lect lei 
reed to ta 6 op pargg 3 . s 

pute aroſe about b 1 ” r 
Lords found, that the Kain ov 

rental; in „ that, atithe thme making 2 
in, a price Was exigible for the ſame, when not raid 
tind; and alſo; that the ——_ eee ee 
ut the lame period; a certain value was exigible: i 
t performed. 13 Feb. 1735, Chilmerti nf | mens 
A PARTY, excepti n N eee ? 
, that it _— ce of goo. 
hich were feun rot»: 
they being ſold by a — datt ue SY | 
him, to when hetabſo granted tbe js derbe + 
nd ; the LL drds fbund, hit chedefonder tu con - ; 
tend on thb vitioſity of che goods; and the way oſ pro 
ng and tryingtheſame 1 in Holland; as the purſaer al- 


| ized, thar whe defender ſhould have come Back-andiof-" 
red him all the goods in.due time ; whereas, he bad now 
0 | them all otf; and was pretendi 


ing to un action nan 
noris, before the dean bf guild. 22 S. Man. ro f 
ogger worth. An exception being made againſt . 
ent of the price of lintſeed, that it was inſu 
d did not grow; this reaſon was not found relevant, 
leſs it had been ſo qualified, that the reſt of the par- 
i, which was ſold by retail to other -people; wanslof 
ſame nature, and that none of it did grow becauſe, 
failure of one pareel might have happened otherwiſe 
Wn from inſufficiency of the feed,” Gosf. 1. July rb, 
on. 4 -porchaſer being; charged for the price, it 
not- found ent for him to prove by witneſs 
, that the goods were inſuffichent, ſince he had ſold 
ſame, and nd ver offered to return them to the ſe]- 
r, nor intimated to him, that there was any loſs upon 
e cargo, for the ſpace of two:xears; until he was 
urged for: the prices but the Lords found the inſuf - 
ieney relevant to he proved by the. charger's oath. 
Ar, Go#f. 7 July-r675, Þ was found; that 
e ſeller was not bound to tale back the vidual, tho! 
lofficient,.a yearthaving elapſed bafore the-bFer; ſo 
t the vitual might bare been deteriorated, merely 
e * .01 Fount'a8...Nov. 16849 Rrit- | 
OL; 


- 
» 


A 


to long 
Leer Mt. is: base. 


Fe 


B 8 4 . 
bane. altos who had purchaſed a cargg of wheat 


ing cha on the contract for paymen F the of 
Which, 2 poſterior writ, he had : ecke te 
Ly:1706 Scots, and having ſuſpended the charge, bf 
reaſon, That the wheat was blacked and' pol | 
therefore craving a deduction; the Lords ſiiſtained 
reaſons of ſuſpenſion, and admitted the ſame to 
and found, that id agebatur tantum, in the Polter 
| writ to aſcertain the price, not to paſs from any ob 
tion upon the inſufficiency of the Wheat: Fou 
Dec. 1686, Baird. —— Ina ſuit for the price, the li 
repelled the defence, That the goods were infuffici 
in reſpe@ the defender did not ſhow them to = mi 
Nrate at the firſt diſcovery of their iuſifficiency, era 
witnefles on it by way of inſtrument. Fount- 11M 
1694, Mitchel. In the ſuſpenſion. of a charge, u 
ticket, on this ground, That it was. granted forthe pi 
5 of fome ſilk Sand from London, and offered] 
| be. proved by witneſſes, that it was neither of the 
commiſſioned, nor yet full weight; the Lande 
led to divide the probation, ſinee the ſuſpehder 
| ranted bond. ack intromitted with the ſilk; 
. nnd ny. 


þ probat As oath of the London in 
chat, a 0 this —. ke of the rruſt among merch 
although the nd Was hon eur before receipt of 
ſilk, Fount. 7. th. 1678, She wan. In a ſuit for the 
of a horſe, an exception was made, That rhe horſe ne 
crooked when he was, bought, and that the defender! pune 
fered him back in as go *conidtidh' as he got ' im 
the Lords reſpected no for t this offer of reſtit TAY 
pendente lite, as the nder had ke the 4 
without making. any ſuch offer.” Bui 
Brown.——In repetition of the price E 
Was 12 years, old, though the ſeller u p | 
__ Lords refuſed to Ciltain procefs, ales he Wt 
. condeſcend, that, very ſhort the 
.. offered back the nofte nay pe * Jn. fy 
Aitoum— A horke being fold, Bat ws 
infected with the m de 85 mel 
_adio wedhibitoria, the purſuer E 
Vas infected at the ae of t r ee, e al 
_ yas 10 back within 2 by honys * N ogent 1 4 
rered it.  Fount: 26. F 1681 ; | 
” "RN Ros E * ;boughit i mä — ry 
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eafier found to have the ſpavie and ringbane, and 
ffered back, but it not being proved, that the ſeller 
eld him as a ſound wholeſome horſe ; the Lords, on 
; laſt- account, aſſoilzied from the repetition of the 
e. Fount. 22. Jan. 1713, Moriſon. $\ ſtien- 
emit rem vitioſam, has nq recourſe agaiait the fel- 
„Had. Bec. 1 1594, aw. | 
k PARTY, who had given a bond of 1000 inerks, as 
difference of valve in-exchangi 8 
arſe for a mare, challenged the Lzfio ultro dup- 6: 
e upon enorm leſion, and offered 8 
o the creditor's oath, whether, in 1 
own eſteem of the rate, the debtor, granter 1 T the 
, was not leſed above the double. It was anſwer- 
3 Our cuſtom follows not that ground of the ci- 
law, of annulling N made without cheat or 
aud, upon inequality of the price. 2d0, By a ticket 
art; of the ſame date with the bond, the granter de- 
ared, upon his ſou} and conſcience, he ſhould never im- 
en the pf mg The Lords, in refpe& of the ticker, 
| that there was no fraud or deceit qualified, afloit- 
ed the defender. Stair, 23. June 1669, Fairy, 
VICTUAL being ſold conform to 22 b not 
aled at 8 of the bargain, my . . / | 

] the purchaſer. havin they - Sale by a tes 
— 3 ſeal them; * Lorde N 
und, that the ſamples were net the rule of the bar- 
vin, and that the purchaſer relied on tlie faith of the 
Her. Forb. 29, Jan. 1713, C 
WHEN Iiquor is ſold in botrle , the bottles molt. 
of a A ape = — - 
nown in law, the ler et » meaſure, * 
not at liberty to make uſe af on 
= of an uncertain meaſure, 24. Jane 1735, Proc. 


7) PURCHA ER ſuſpendin berauſe he had wot 
ot a ſufficient” ny reg s of ng, 
ends; the L oe fad, that the Sufficient progreſt. 
wyer Was - oblig ed to acoept 
lame progreſs, Wen nee 05 ee er and 40 
years p on, becauſe tha h not amount toa 
right, and there may be replies upon interruption, and, 
* the beſt, e is not a right, but exceptio - 
NA oy 4 | 


— 


8 1 J 
ori 3 Uane 1676, Nair nel Ing 
fame anſe, 9 rds gllp wel tothe — 
making ont ar better progreſs g but fo 
; jo rao . 
| n the. ground a >erfe 1 
"coms-3n gent. | Dirk 1. The, 3 
retain any part of tba price, upon alledged defe@sin | 
progreſs, in xaſpect thut the lands were -diſponed' 
Warrandice, 'gnd-a., 49:/years- progreſs was delive 
which, the Lords. thought ſuflicient; where ns is 
| brances did appear. Home, March 7602, "Pa 
—Apyrchaſer ate publiciroup; ſeeking v deſa 
on, upon account: che we ind ꝓpurehaſed dy him 
with the ſtock, to vhich he alleilged me 
no good rights it, was anſwered, That he 15 
with his gyes open, knowing the nature the fly 
to the ſubject, and having allo the; creditors bonn 
abſolute werrandice for the ſums they receive; ; that 
Tann Jt therefore to be no defaleatiog. The Led 
as . bt 
ut. that, if he would, Site up a 
pre It was taken notice of, that the caſe wasm 
4:;that here was a right ez j 
eic good, the e only ſtarting F up” i 
were neyer ſuſtained to-infer a defaleation-of the pt 
14. Nov. 1738, Earl Morton. 132 a {4.04 41:58 
A CHARGE for the price of funds was ſuſpe * 
apoa this medium, that, b abet * 
Qbligation to re- poſition, the charger: is 1 
live from, and relieve the ſaſpender\of ail Af r 
purge incumbran- ons, ſeveral of which rend cc 
ces. ſcended on. The charger anſpe | 
og pg 7 ed, won. relevat, unleſs there w] 
dikreſs, FU Ro the diſpoſition bears not to purge, 
only to relieve. The Lords conſidering that-dl 
charger, vergebat ad Ii#2ppiam; found the reaſons of im 
penſion relevant, till caution; was found! toe 
the ſuſpender from theſe inbibitions Stair, 1 15 
1662, Elphingſton.— A wan having bought, 
and retained a part of ther | becauſe of me I 
biriqns affsctiag the fame, hut giving bond. 45 
| * W 


oo” (4 * 
* . 4 * « 5 4 
£93, | 5 


of a total want of ri 


* E. 19 
— ſar wits 4 part ef the price but that he 
35 to have retention of for five'years, in order that 
eſe inhibition might be purged In the mean time; 
d he being cherged on his bond,” after the lapfe of 
ee 5: the hoods, in a fuſpenſion of this charge, 
that, though the bond bore the money to 5a 
of the price, and mentioned the ineumbranees ; et 
at the limitation 8 time was an implicit renun- 
ation of the 's privilege of retention: and 
repelled his reuſon of on. Fount. 2. July 
106, Smith. A purchaſer having been allowed to de- 
in part vf the price, till an ment ſhould be 
rged, was, "after the running of the long -preſcripri- 
found liable to pay up the balance, upon bis get- 
no diſcharge, with abſolute warrandice;and caution fo 
believed” of that . infefrment; and the 'banrtofity Xb 
fiſt for ten years (iu caſe-rhere ſhould -A 
ichin that time) from the date of pennen, 
2. Feb. 1715, Mur jorsban ke. _ 4 
A BUTIR ofcland being allowed tc era Part 
n ſhould! 19 = 


rantt;that-tiavhigedecome Whitts 
cs On ber arid "rhe ſeller! eng mars 


nualrent for the rerdined Wives oon ia 
cauſe the buyer war” du Im peu 217 200g 5» 
fon of the lands, and offerimyy ing NEE dagen 
arrant him againſt the ſaid jneumbrunce 4b; _ 
unc ; thats — —— 4 
d exceed the annaalrent — agus the — 
r ſhould pay hack the fam to che purſuer ; but, 
the reſt of the profits) refuſed to cultaln action, ber 
fe the ſaid renuneiation was not obrained- Dot? 
6. July . S 15% | 

PURQHASER of lands at reh 

t liable to u ereditor arreſting the 5 fe In! 
ee; if he proves the Surchafe was Later Dec 
de on actount of ds ſeller, "Home, anl. 0 
361, Watſon, 19. Jan. 71. Y Masern, Fo 
ARCHIB; 15 — — intper id . 
ing built u i "bis bafnefs, ob 
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denen e — 
_ itRenfrewj!Tatngbel} lnvereſragan// | La 
greed 16e5k 0 bff hip debtgſapon e | 
rity; neee ee that cou be giuen/was en 
veynuce irv2the ſaſd gacle, with the: houſtholdiple 
ing The /platizeoncerted was; that Archibald £ 
tive a filbrack tor 11 years,: ata müderate . 
which time it was! 'boped, that the profics of his t 
nefs mighi relieve! him from his debts ;\ an Some 
wus brought inte the concert; who! «6aſented..to.w 
of 1 y Stevling'yearby.from!Atchibald/our ff 
rent to be paid 1 bra her for * 
This trpartite nent Was eee che ol 
3 a A, " 


©iſloms/ Arctiihg age to him his above n 
« tack from the duke a with 4 q 
< ſight and hoaſehald ng within the Lone, 1 
«ſpecially don on in an inventaxy fabjoing 
«120: ths: Apolition-F 11> Stege date laverel; 
Frunta az: fubtack vo Archibald of the ſuhie 
_ contaline$/3n the diſpaſit yon, at he. D. 5 
2 whereof. ” 7-10 be ro Johan 
 And'Archibald, in order to make this rem 
became bound to relieve his brother of the ppt 1k 6 
 $0*meries payable ta the duke. This eranfaction:n 
not kept a ſecret :* it was publicly known ta the vf 
town of Inverary ; andthe — 13s me rache | 
RM was recorded in the herifi court books 
le, 19. Nov: 174. | I this rranſiRtion;Archi 
unfairly by his brother q belxdo-the ſaid 
- — were reckoned the whole he owed; "hem | 
*. r ta Thomas Wallace merchant, by bills; in 
Ae than L, 100 Sterling —— 1 
— teduced in Nasen * p 
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3 riot > * d bihiad ; 
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Invere ſraga n part, ia appeatcd tobe more thang 
hauſted; by: arigoptiblaccompt of, furnjſbin ;\Wbhichs 
mg madsitaihim; Invereſra gan. i fur pres + . 


ce upon his aſſignment ber the; tacks iv /bach was: 
mp pleted accoriling to che natyre and 1 of 
1 ranſations , The ;chief, oncraher / ſole objectiom / 
the aGgaec's refererice: ws, That, to allgw pro- 
rty to be abt £9145 in thiedlight manner, without. 
verting che poſlefſion;; would. be hyreful ro-commereq 42 
nary by lack latent aghts, cacditond may be-entrappeds,  _ 
id particularly, tho Archibald baue given, aſe 
moments to 20 different. penſona off this tack,innthe 
me manner that he dg it. to bis brothers Mithausy 
fording opportunity to the aflignees to know: off g, 
other.” 2 to this obje Aion, it was preiniled. 
hat, by iginal law gf his, land, derived probably: 
am the IG law, it is a . con 
rerum dominio. non transfarwntus ! the property df 
oveable 1s transferred by delivery ax want in, momurn, 
d of an immoveable, by introdueing thei pu ſd. 
b poſleſſion. But, after: ſubaltem 5 — 0cane | 
ame ju uſe, ſuch as real ſervitudes, ſecurities 
y, Ec. few of which admitted of natural wh oa 
mbolical- poſſeſſion came to be, eftabliſhed with te- 
rd to property itſelf, as well as all other. rights af - 
ting land z, after Which, nothing was more So mmm 


2 


dan to eſtabliſh: real rights, mithouy invert ing the na 


ral poſſeſſion; witneſs a diſpoſition of prope 
og 'the granter's liferent, rien Sen ith a 
ck-tack to the proprintor 3.4 diſpoſition i in ſecurity: 4 

| heritable bond, &c, , Thie, it is. 9 Pk ed, 
ey incanvenient yo” commerce; 4 La 8 
ole who had real. ri F r — | 
at their ſaſines upon P92 pow rpg” 
d the lieges. With 2 to 3 
rod dle, that, 
aſſignment, v 
d complete! the — +. 
nvenient to r A 


ay „„ #1 Lb wy 


7 op tg; whe debror nevefary, in ordetg l 
N in the aflignee's perſon, 1 
arę two methods. of. completing; them a pleahle 
theſe differen; kinds. A task of land ig made reli 

_ complete, by approbending che-natural on, 8: 
w ig it remains a perſonal right; * - 
rler rack; vpop, which, poſſeſſion, is first appdt 
will be preferable; But in a tack which, , 
natural potlefiivn, ſuch as © tack; of; mails and. dat 
intjmation:to the tenants is the only methoſ for. c 

pleting che [right ; and therefore, the tack whichf 
brit intimated to the tenants, will, 7 wt preferred; n 

_ ths ſame, holds ip an affigoment 40 fuch a tack- N 

= queſtion,js,, Whether, 8 Kü che, ed 


yereſragan,. td, his, brother Archibald: did; coop 
is own. afliggment to the principal rack,” n 5 ſnl 

Fug do den Archibald the cedent, and to bar 
his legal and volantary. aſſignees ? This aſfig 
cangot he, put upon the footing of a tack of land tene 
ted by. poſlefſion ; for an obvious reaſon 4 1 
Was an-expreſs article in the agreement, to leave me 
cedent, in pofleſſion. The apprehending paket l 
kh a means to complete the transference, being etc 

ded, there remained no other means but to intin 
he alignment to Archibald the ſubtenant, bei by 1 
1 was to remain in poſſeſſion. And that u, 
Was the natural way of completing the right, u 
be evident from conſidering, that rhe affignment.ya 
effect no other than an affigument to a+tack/ of mail 
and duties, ar leaſt for the eleven years that Archi 
was to continue in the natural poſſeſſion. Had Arc * 
bald, before he aſſigned to his brother, ſobſet the t 
5 there * de a . that an — . Is 2 
ihe ſubtenant was t r form of e ering | 
aſſignment. If ſo, nl wht. 4 LN of 
himſelf, who was the ſubtenant, be held-ſufffcient? ioh 
cannot make a differente, that Archibald; in hig ol 
was both crdent and fubtenant; — 
not emaſfoal ih law aud the caſe id always u a 
to be the ſame as if there were really twe perſons; 
"Read of ERS who ſuſtains the part of both. 
lh nba; that remains, is, Whether Arelibe 


ü tackſmay;s — to bis W 


. 153 
ws equivalent te an initimerivh ade td Rim 4s fab; 
gant? It would be ludicross to ue the formi'of intim - 
28 to the man'who is himſelf the grantet' Ahe 1 ig 5 — 
ne of two things' muſt neeeffarily follow; ither the | 
gnment, then knew td the debtor, muff be a tom — 
are right n genere; or fach à tratfackicn, he-. 
er honeſt and fair, id ineffetual in law. The Jatter - 
opolition cannot he maintained, if it be the purpoſe 

law, which it undeniably is, to ſuppotrt and carry 

to exeeution every hoßeſt and fair tranſactſon. No- 

ing, therefore, remains bat to acknowledge the truth 


the former propoſit ion, vis: that the afſignment was. 
mplete in ſus genere, ſinee it was in intimate 


the ſubte nat) by his being x prineipal party m the 
mſuct ion. er v5 ok to contmayhs LY Fi MN. 
ivate rranſa&#}6hs, it is however the province of thi 
rt, to ſquiargtheir deciſions by prineiples of law, 
wing conſ6quences to the legiſlatore, At the "fame. - 
ne, the dapger-to commerce js but a bagbear, tſpe- - 
ly in the caſe of a tack of an urban tenement, which. 
merely a perſonal gontra@, and not * real right of 
> loweſt kind. - Soppoſe Archibald Campbell had ſub- 

his houſe at L. 20 Sterling yearly} 'a higher rent 
an it will bear, an uſſignment to his brother: of the 

k, intimated to the ſubtenant, would 3 
weyance: and yet all this might be kept ſecret from 
chibald's creditors. Nor is there any thing here 

what occurs daily in the tranſmiſſion of perſonal 
ads, Creditors, it is tracy may be entrapped ; bat. 
law muſt have its courſe, till records be eſtabliſlied 
perſonal, as well as real rights, if ever ſuch-a regu- 
zen be found convenlent. It is true, that two per- 
8 are concerned in theſe tranſmiſſions, the debtor as 1 


Il as the ereditor; hich affords grea 
of diſcoveri 1 


"+ 
ek 
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as few perſons are engaged as in the preſent. . Tacky 
of Finds may de extreme lucrative, rights; and yy 
= MATE danger there may be to. commerce, the ſup 

; = poſed aflgnment. is a complete right the mom it 
delivered. + Anot example ie 2 wadſet, wil 
a, backzzack , to / the, heritor, by wbich g; wan 1 
be denuqed gf his eſtate, and yet matters remain, guy 
P lefhon, in /tatu;que.. The records dg; not; alter 
this particular, but only pat the lieges up 


- 


their guard. It is then no principle, that thg ien / 
ing of poſſeſſion js neceſſary for eſtabliſhing 9; pg 

_ right, whether of property or of tack 5, ygd if fh, thy 
zarrodufion of records, which are not extended i oy 
F 


ige erer vary the argument. The: principle: 
5 ple das it did; and if any argument can 
drawn roi the records, it can on y be, that the wil; 


cords are imperfet, by not comprehending: ta n 
Mr Wallace endeavoured to apply the law regarding 
aſe infeftments, to this caſe; and it was aſſerted, thy 
where lands are diſponed, reſerving the granter's lik 
rent, the granter's poſleflion, though a quality in it 
N bs not . to complete the giſponee's, bil 
infeftment. But it muſt be extremely obvious, ta 
baſe infeftments, regulated by the act 105, parl. 15 
have no analogy to the preſent caſe, which falls ml 
under the ſtatute, in whatever view it be taken. & 
the fame time, the ſtatute gives no authority for m 
taining, that the granter's pofſeſſion, where his lifert 
is reſerved, is not ſufficient to complete the diſpot 
baſe infeftment ; which, in effect, would be Maintal 
ing, that a baſe eee however onerous or hong 
is not capable to be made a complete right, where! 

ranter's liferent is reſerved. The ee MF 

y baſe. infeftments, fo conſtituted, as that poſſeſſon my 
= be apprehended ; and eſtabliſhes a preſumption of < 
| luſion, from the forbearing to apprehend. potleiud 
But it would be abſurd to infer colluſion from fore and 
| ing to apprehend poſlefſion, when, by the very te her. 
of the tranſaRion, the diſponee is barred from the Pauſe 

ſeſſion. And for this very reaſon. it was found, uu de! 
baſe infeftment is ſufficiently completed by the ‚² arch 

er's poſſeſſion, where the liferent is reſerved, 40, 

1730, Barclay. (The court, notwithſtanding, pre 
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SALMON- FISHING. _ Ws. 


red the adjudger to the alignee.” Rem. x 255. 
allace, Nov. 5: 706. 

FOUND, That en hertditatis did not convey to 
he buyer a ſeparate which ſtood in the N x 
ec ſeller, affecting the eſtate Which he had fold as heir 

fact Col. Ar 318, Neil, Dee. 4. 176. 
IT was found relevant to diminifh the price of lan, 
at'they did net intitle to a vote, when it was bargs 
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yer, where he "rained the diſpoſition of the * — 
or ſecurity of we prite, Fac. ce v. II. pP. 246, Baird Bair 
lug. 1758. N. 55 
REPEFITION of the ptice fas unſourd horſe re- 
thy quarrelled r upon the implied war- 
andice ehe För 

one, Jüne 16.1051? 
A SALE was ſuſtained againſt the ſeller, although the 
yer was not bound to ftand to it. Fac. Col. v. Hl. 
242 Graham, and Co. Jan. 11. 1763. 


, that they ſhbufd iutitle to one. Fac. Col. v. 4 
rs Mean, 3 n 5 
a A SELLER ted to the dige of — 
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SALMON: FISHI NGs Sint be Inter regalia 
ithin ſea-mark, or where the ſea ebbs 
d flows, or 'whereMalt water comes; :'Right 27 


arch 1606, Gariieb An 1 ftment of lands from 
N ern, Piſtaritnituc i in "of 


a Fo. Col. v. HI. p. 76. Ral- 8 


Læxſio ultra duplim 7 in other contraths. See — a 


Sale of moveable by one who has not right... . See 


where the fiſhivg is with a coble e . 
e was what fc 2 
to require expreſy „ * words 17 0 
ron that it ander ie” ſhed | "BE 
auſe cum piſtatientbus:” Erft. 2 
be 1593, Leftie. Had, 36. 1 Garties; wa | 


de" An, WI con- 


- 


28 SALMON-FISHING. 


* 


tinual uſe of fiſhing falmon in the ſaid water; end i 
- barring others therefrom, was found. ſufficient-w 
fend againſt a removing, at the inſtance of one 
"was infeft in the ſaid. n L's | 
| 5 26: March 1628, Maxwell. 3 
| 3 H E Lords ſuſtained a party's right: to 4 fl 
g, though his charter bore only cu piſtaniii u 
not ory; Hanes. piſeationibus; and this, becauſe of old, tf 
- werd piſcaria, carried all ſorts of fiſhings f and, inf 
preſent caſe, the ſaſines of the parties made It c 
"wherein the ſymbols far tradition bore boats, 1 
cruives, &c, Which are only applicable to fat 
fiſhing. Fount. 3. Dec. 1901, Forbes. 
THE Lords found, in a removing, That the faked | 
a barony; or third part of a barony or lordſhip, d 
poned to a party to be holden of a ſuperior, di 
+ age ſajmon-fiſhing, although the barony — | 
Iden of the King; eſpecially, in reſpect that thei 
2 bore him to be infeft in the whole fiſhing, as 
n the ſea as freſh waters, whieh was found to 
ade ſalmon- e Hope, (Fiſhing) Had. 20. fd 
1610, Campbell. | dug 
han Rane: ISHING, being inter regalia, are es 
vile ed, and they who are infeſt e. 
Privileges the King, have thereby privies | 
acceſſory co and draw their nets to the neareſt 


inherent in a and ilay their fiſhes thereon, and .. 
right of ſalmon- infix pails and trees adjacent to ht 
ins. river, where the waters ebb and n 


to mend and dry their nets ;, and es, 
beit the faid lands be bounded by the river, Jet! 
heritor muſt leave as much next the river as is ne 
fary for the -foreſaid uſe, and may neither till, not 
build dikes upon it, to binder the convenience of WW. , 
fiſhing. Had. 18. Jan. "1612, Matthew. FU 
That a party who is infeft by the King, in a ſala 

_ fiſhing, having no lands adjacent to the water, u 
draw his nets and dry them on either fide ; and wi. 
one has lands on one fide of the water, and ane 
on the other ſide, with both of them a right toll 

_ fiſhing, twas found, that each may draw only on 8 
e F*h Had. 18. Dec. 1623, Monimuſk.  } 
ch ES may be tranſplanted within the b 
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SALMONTFI SHIN; 1 
heritors poſſeſſion, mule bm 7 Yo Siu leun:s 
1 rr eErgvauncd 
— — in no! worle Cen- es £ lege bn} 
ſormerdy a Std, 25 Jan: 1667 Heri 
ape 5 cmi of aug ef Bod zs it was Wund Tha 
he cks ↄnesd d * three züchesy- nF AIfo, 
d there mate v Sarurdiy's op, from ſhr 0 
the Sa tarday -afterncong tilt» Monday ar 
7 as for-rhedlibetty'of the idle . 
in the act uf parli of King Alexander, and | 
es e the Lords, ore imſwer, Seid 
neſſes to be led _ 1 You J 0 
rds, upon report, found it to be in deſuetade, 8 
Joly £665) tfater ceſd. Fount- 18 March 18 
tclay, in i proceſs, at-theinſtince/ —— 
nors of a!Water,) againſt a burgh to wWhem de 
"arr of the ter below, for contravening the” 
parl. regulating the wideneſs of the hecks el 
day 's ſlap,&6: but et- e for ſheeting the Truivesj? 
the putting a ſheer all daub'd with heck als 
, which Hindered the. fiſh to pan up the water F 
pugh the town alledged, it was only dune at ſob 
es for gathering a dam to make their mill g in 
e of drought ; the Lords found xhis ſheeting an 
varrantable practice, and ordained the meets to'be 
en down, and the hecks to be put up+ three inches 
de. Fount. 26. Feb. 1704, Findhorn. —The cruive- dil 
ght only to be three elle broad; and a foot and a half 
h above the water, as the ſtream runs at ord 
es, from the middle of April to the beginning of 
y. Fount. 15. Nov. 1701, Falconer 5 +114 
HE hecks of cruives muſt be perpendicolan, \ ani 
Inot be Placed horizontally, Fae. Ws 24.4 60% 47? 
|. v. III. p 222. Earl of Moray. Later deciſions, 
Dee. 7. 176 - i EE 
SOOP. Nirs are prohibited to be uſed upon cer- 
n parts of the River Forth, . by act 1698, Fac. Col. | 
Ll. p. 248. R ve. Feb) 5 PF tt 


Fhat the abbay, being hisMajefty's houſe, ſhould note 


of the bailie thereof, for a debt t 


ſuſpenſion, viz. That the decree was 4 ns [is jul 


tors might have arreſted him, which they could not! ker 
in the abbay, it being a ſanctuary, as well as a pril 
| Fount. 12. 1. 1708, Cockburn. Upon "comp 


Lords al \ ake 8 61 
ing apprehended, 'and the manner how he wal den 


not a ſanRuary to binder execution of His Maje8} 
letters. Bruce, 15. Dec. 1914, MiKay,  * 
II is lawful for the bailie of the abbay, to 
Slade deciſion, warrant to ſcize and ſearch peri 


CO - { 158 ) 
ee ET, HE EIS: - | 2. 8 . „ 1 
VF! ?᷑ oo 
(THE Lords, upon debate among themſelves, thoch 


empt nor protect any perſon againſt his Majeſty's 
and the execution of his letters of caption, and therefa 
recommended to the keeper of the abbay to exclude Wil 
debtor, and not to ſhelter him there. Dirt. 9. Jan. 10 
A man being incarcerated in the abbay, upon a d 
, 'a debt there covtrabl 
whereon he was holden as confeſs'd, having been pl 
ſsnally apprehended, the Lords repelled this reaſon | 


the ſaid bailie having no er- cognoſcivg 
on debts. Some of the Lords doubted of the right! 
have a priſon in the abbay, and thought, that the! 
ſpender ſhould have been tranſported to another pri 
but this was over-ruled, becauſe then bis other cr 


of a party incarcerated, that he had been inticed er 
Sunday, by one of his creditors, to come out af the 
bay, where he had taken ſanctuary, and been d tau 
As at his houſe, under pretence of communing, 
the clock ſtruck 1 at night, and that he was then! 
ken with, caption, by a meſſenger, whom the cted 
Had ready at hand ; alf which contrivance' war uf 
Lord's day, which he alledged was the ſanie"thing;! 
if the caption had been 'execyted on that Fin 

owed. trial to be taken of the time of bil 


, or, If he offert@ e ga back ro rhe abbay; bal K 
1 inticed to ſtay or hindered to go out. Fount 21, N 0 
170g, Halyburton. ; 1 inn a +96 343 © Þ 7 + Ex = PI 7 


THE Lords found, That the caſtle of Edinburg 


in the abbay, if not booked; in! 
books, Home, p. 283. Hamilton, June 43.) 
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ONE bein inſeſt in contain 3 in a to a 
do merks of the readieſt of the rent, | 

ze ſaſine was ſuſtained, -_ though it Srmbols of 
ither bore delivery of a penny mo- . infeſtment 

y, like an infeftment of annualrent, annualrent. 
or delivery of earth and ſtone, like an 

feftment of property, but only deliverance of the 
round of the land according to the, precept, which pre- 
pt was only related, not engroſſed in the ſaſine- 
tair, 23. Dec, 1680. Lady Lammerton. Au ob- 
ction being made againſt a. ſaſine, that it was null, 
cauſe, being upon an heritable bond, it wanted de- 
very of the ſymbol of a penny money, and only bore 


* to the precept of ſaſine in ail paints ; the Lords 
uced the ſaſine on this A Fount. 20. Jan. 1 70, 
. ink. an inſeftment of au- 
nalrent, that It was all. in. reſpect that the ſafine, | 
nitead of the ordinary ſymbol of a penny mouey, 
ore only the delivery of earth and ſtone. Anſwered, 
That there js no ſtatute fixing the ſymbol of ſaſines, 
at the delivery of ſymbols is ouly's formality. to fix | 
nd aſcertain the act of:poſicfſion ; and, if ſuch a m- 
ol is truly delivered, as may maniſeſt the intenlion 
and deed of the parties, it ſeems to be à matter of in- 
lifferency what the ſymbol is, whether a penny money 
for annuglrent, clap and happer for mills, or earth and 
tone for lands, which laſt truly appears to be the pro- 
er ſy mbol, inſtead of any _—_ The 1 NO 
the objeQian,. Jan. 1749, Clydeſdale. . |. 
ASASINE within burgh, upon a r efignation anno 
1718, carrying the Hrahale, of cond 

and tons, was found null upon the act — 4 refige 
of ſederunt, / 11. Feb. 1708, declari nations.” 7 : 
aff and baſtion the only ſymbols to = 
uſed in reſiguationi, though the old cuſtom had been 
long continued in the town Ber ber that 
ſaline was i 2. Dee. 1729 indo 
A SASI 12 ill 52016 uſtained, * ĩt 
4 323 5 24% 2 3 
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lelivery of earth and flone on the ground of the land., 


3 : FA 


160 „ &:i N E. 
not (as was in the precept injoind 
C, 9 claufs. per terre et lapidis traditiontm, na 
_ of tradition lie clap & happer ſuper ſnndis 1 mroleh 
eum omni juris dinorum; ſeei it bore ſaſine to be 
ſolennitate. ven both of che lands and mill, 1 
| terra et lapidis. traditionem fund 
inſnod; trim et molendinorum, cum omni juri. 
lennitate; and this, although the party was never 
9 by virtue of hie ſaſine, and the party conti 
dictor was in pofleſſion. Dur. 15. March 1631, 1 
_-Smeiton. The Lords refuſed to annul a ſaſine of i 
annhualrent, rhough 1 it bore, it was not taken per ral 
tenem denarii, Which is the ordmary ſymbo in ful 
ſalinee, but bore the ſame to be given and dene eee Cal 
ing to the folemnities uſed in ſub: wr] Dor. 
March 1631, SomervelIl. eee ee 
IN a ee for aſalmon- Ging 0 Lords id 
| tained a ſaſine, tho“ it did not ext 
Sener clay of preſsly bear to be given pirrracll 
"Path and fe ne. onem cymbe et retit, but only in g 
0 7 + ; {neral, that the balls thank: to thh 
ground of the Jabds and . others thereil 
contained, and thereupon gave ſtate and“ ſaſinie of thy 
ſame ; ad in the clauſe, acts trunt bc, i it ſaid on 
acta erant hae ſuper fundis dictarum terrarum i | 
e particulariter ſupra ſpecificatarum, which the 'Lor 
fou nd ſufficient.- Dur. . March 1628, Manwell. 
A ſaſine of a mill was ſuſtained, / althoogh it bore not 
tradition of clop and happer, but only tradition 
earth and ſtone; becauſe it E. ſaſine to have been gin” 
ven of the lands and mill, and that the ſame wus dos 
ſuper ſundo dittarum terrarum; el infra _ Mera 
num et domum -ejuſdem. -' Dor. Spot. (Milli) H 
. 21. Feb, 1629, Kennedy. —Saſine of «mill 
found ſufficient, being taken iu the mill-hoyſe, though 
it made no mention of the delivery of clap and happen 
Had. 7. Feb. 1617, Pitfligo,—— A ſaſine, in a compeii 
tion, was ſuſtajned, although it bore net that the ſam .. 
- - 'was given by deliveryof earth and ſtone, or by ſuch} 
. Tfymb bbs as are uſual in giving ſaſines; but onJy, that 
| the bailie gave actual, real, ayd corporal poſſeſſion a 
the lands, but made no mention of any for cher tradi- 
en; but here the Party, the * and the Ws? 


1 
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of a long time dead. Dur. 17. June 16 30 Wigton.. 
The Lords ſuſtained a ſaſine, and repelled the fol⸗ 
wing nullities prapaned againſt it, viz. That the ſa- 
xe did not bear delivery of earth and ſtone of the 
ounds of the lands, in reſpect that it Oy delive- 
of the ground of the lands; and they repelled the 
edgeance, that it wanted theſe words, aftual, real} 
;d corporal paſſeſſion z in reſpect, that it did bear, . 
ritable flate and fafing was given, conform to the 
pt of ſaſine ; and therefore, they ſuſta ĩned the ſai fas 
** declared, they would deprive the notary if ha 
as alive, Home, Jan. 7682, Eammerton.——— 
he Lords found a ff of an annualrent to be null, 
cauſe it did not bear delivery of the ſymbols con- 
ined in the precept, via. the ground of the lands, 
da penny money, as uſe is, but only, in general, than 
bailie had given ſtate and ſaſine, conform to the te- 
r of the precepft. Home, Feb. 3684, Murray. | 
A SASINE was, found null, + 
auſe it wanted the words, vidi, : : Clauſe vidi, feiviy 
vi, et audivi. Hope, „ee 2 audivi. n 
Dec. 1612, | Primroſe. i 
SASINE of lands, and a cover was ſuſtained, bear- 
g, that the ſaſine as taken of the 
ds and tower;altboughthe clauſe: Clarfe,aftzcrans 
alla erant hec, &. made no men- hzc, cc. " 
n of the: te wer but only afar ns 21 OG 
1 terrarum, though towers he! inter ve 
[ refore would: m oy; 1 
% Nur. 6. July 30, Herm He — — Aae 
A SASINE being 
e bailie and 


rſon, — 


e. Dirl. 2 5. 1676, ion 0 

SASINE valid, thoogh ade Ab, 1 Fo 

— Stait, 25. Nov. 267g, 1 the'night. - RN 414 
nn i NM u ls 100 * "ar Ki i 2 i 


8 THE 
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8 8 ASINE OX. 
HE. objection to a ſaſine, that it voce 
precept to infeft in lands, as be 46 3 
fame were particularly enumerated Later doi 1 
in the d- btor's rights, was ſuſtained. 1 
| Home, p. 326. Wallace; June 23. 17422. 1 
IT H E objection to a ſaſine, that it mf 
e. not made with ſtaff and batton, in tem 
of the act of ſederunt, - 1708: was ſuſtained; "Honey 
327: Earl of Aberdeen, Jane 25-1742. 145! /* (4.4 
OBJECTIONS to a faſine, 1:0, That the prec 
gave a warrant to give ſaſine of one thing, ankd fal 
was actually giren of another thing, 240, bar tbes 
| ſine was not regiſtrated conform to the ack 1617, wet 
repelled, Home p. 403. eee eee eee | 
A SASINE of a right ofipatronage, bearing in 
3 ral j Juris folennitatibus; conſuetis: debite Mee ig 
found ſofficient,. Fac. Col. v. I. P- aa. Urquhart, Ye 
Iy A T 29% D earn MIS RM 
| THE extract of a ſaſiue found: ane 
the lignam of dhe notary vn not ee e | 
cord; id., bow 35 W nt ik) agen: + Hl 
A SASINE, bearing Alas hferent' fate and ' Ii 
fine, t proceeding on a diſpoſi ion of the . dur 
'veſts only — . rigbt beef — Fac. Col. v. H. pp" : 
ee ee 5g. AE 254 $1 7: n 


— 257% & 1 2 2 iz Sang 46.6 269% 
Saſiae 


ind, whet eis it bat.. & 


tien. Pt 7 va 54 Hark, e ou 
- Safe; i what caſts 1 tea Hi, 8. 6 
Seftmint.. T7 Ras: 4 $4 | mes at Ring wr 
Safine be roy it muſt * talen. See L U 
y whow it muſt br given.” See lee, wah. 
"Sai; Bro far probarith. "Sec F, 


18 * ben 1d 


ber teak . lad, Se 4, | Begifiratiane. 4 40 * 
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ay: one 65 afin. — Fun. ee N 
ſfumpe. 1 a HIP) & * * ; Dec 
Tre oe cad tt r. pte ede ee en wet er 


; 9 TREES 'F 110 +. 3 45 19 4 ql 

2 Js Sj. Ma. 3 A8 1 e E $44 . „ dap 
A8 this preſtation has no werrent in Jaw, rd 

| parliament, but __ in ti the Lords 50 


Ar 


ould only be demanded upon the entpy of the belr; 
irtue of his retour; and not in caſe ofunfeftmemt, = 
n reſignation or confirmation, which ma; be fo often 
hanged, as may very deer _— the wk Fad. 2. 
an. 1594, Somervell. e 
IT. was found, That ee ox is Joe to the! bal 
ie of a regality, and that he is not accountable for the 
ame to the een . rng. e 9. [Fol 1667, 


WT 


55 
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IN 2 eps mails and duties, detween a Gf- 
onee from at apparent heir, and = 

iſponee from 4 parent heir s In 17 cafer-it 
wedeceſſor, wh had been laſt in- obtains, & Ley * 
eft, upon which difpoſition, baſe in n 
eftment, confirmation by che ſuperior, * ad 
ad followed; the lands, in ſo far as they wang oſſeſ⸗ 
ed by tenants, were ſummarily ſequeſtred, at the de- 
ire of the apparent heir's diſpouee from the bay: with- © 
ur the form of à petition, or mention of f ration * 
o che Hbel, but refuſed as to ſuch of the lands as were 
n the natural poſleſſion of the other hoped Dur. 


7 J RPA , 1634, Johnſton. -- 

AN 's heir, ines ding t reduce a deed of Bis, 72 
opite lecti, and petitioning the Lords for a ſequeſtra- 
ion of che papers, though there was not fo much ab a 
ummons yet raiſed; the Lords, nevertheleſs, ordained 
e haver to roduce the whole writs in the Lord re- 
orter's hands; that the apparent heir might have in- 
edlen thereof,/ and then appointed them tobe inven- 
oried, and the 
er, and then the whole writs to be given back again 
o him, to be made ſortheoming to oh parties ho 
bond be found to have intereſt; therein. Fount. 13. 
Dec. 1684, Sulttie.— The apparent heir of a ban - 
upt, being on death · bed, the Lords, at the creditors 
queſt, allowed all-trunks, cabinets, - Ce. where his 
papers were, to be ſealed and put in the clerks hands, 
nd the party's 'own/oath td be taken touching em- 
lements, there being „ 9 — 

re | 


to be ſubſcribed. by the ha- 


sEAUESTAAT TON. 1 


bere were no ſequeſtration. pon this footing, 
xerior having applied to the Lords for a 1 * 
gainſt the factor, for payment of his bygone benden 
as preferred to the agent of the fale, who, at the fante 
ime, alſo applied for a warrant 'a; gainſt the factor, to 
jave a ſum put into his hand for rie on the ſale. 
8. June 1738, Roxburg 
ThE Lords refuſed to tabliſ a factor upon a bank · 
apt eſtate, on a'petition given in 
y divers creditors," in regard that Who a apply 
hey were but perſonal creditors, for ſequeſtration 
nd that there was no ranking de- 7. 4 bankrupt er 
ending, ſince none but real credi- ſtate, and 1 a 
rs could ſummarily diſpofſefs the "fattor ? * 
btor : bur the next day, ſome” | 
il creditors craving the fame thing by bill, the Lords 
nitted- it to one of their number to hear parties 
— Fount: 24. Det. 1702, 'Creditors of Broom · 
plieahts.— A competition having long de- 
ed amon the _— fe biirdened Site, and 
Ie ape dying, on a petirion of the'colle@ar of the 
s of the'ſhi F ako bad been forced for ſome years 
pay the ceſs of theſe lands out of is own pocket, 
hey not being tenant . ſtead) the Lords named he col- 
va _— to be factor, on his _ caution, after 
* the ceſd, to make the vs forthro- 
— 10 all parties *hat ſhould' be found to have the | 
right,” Test, 27. Dec. wk Honter or 
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avle A BURDENED WOE eing 
» creditors inſtance, and the berito 
pd 9 tited, and the forfeiture Joclared, 


Lords nevertheleſs refuſed, at the 
atary's deſire, to remove the fac-" r 
; though the donstary was come in Wide hicritor's 
ice, and offered eaut ibn to the creditors to make the 


preferred, Vet here the Lords thought it was rea- 
able, that the donatary might call the factor to an 
ount how he employed the deu, that there 1 
no embezzlement nor ecollußon! Fobnt. 2) Feb. 
7, Viſcount Teviot. e Uke'; 1 *. Jos 
7, Catanach. ' gt" 


1 


ts fortheoming to them, according as they ſhould - u 


166 SEQUESTRATION: 


ARRESTED farms, in a double poinding, were 
1 Ne to be month to the arrel 
eque rati- ring the ence of 
en in 1 of of an pF hs made by 2 4 
one of the com - competitor, the arreſter always iy 
Petitors. 560 0317 0 ing caution to make the lame. ot 
coming to the other party, if 
mould n prove his alledgeance ; anc Nl 
cauſe the farms otherwiſe would remain unproing 
in the tenant's bands, or the tenant, in the W | 
might become inſolvent. Nicolſon, eee, he 
pate March 1624, Law. 3 {4 
N eſtate, burdened with debts, but. oor affoftel 
/, diligence; cannot be ſequeſtrate, 
Later deciſions, vol. I. p. 75. Graham, 13 Fed, Fw 
A eftare, ſtrictly entailed, having been ſequeſi pe. 
ted by the 2 of ſeſſion, their Lordibjps orde 
leaſes thereof, fi oy 19 years, to be made, the heir off 
tail offering no ohjection, Fac, Col. v. I. . ir- 
Cam *. fapplicants, Feb, la. 1755». - : gu 
THE eſtate of Caſtlehill was 2 in th 
1748 ; and 4 proceſs of ranking and ſale: having 
— * it appeared by the proef, that the Jayds K. 
Worb, st tWwenty-tvwe years purchaſe, L. 70,635 N 
and that certain houſes in the town of Inverpely| 
Fourteen and fifteen years purchaſe, were worth L. 
Scots: That tha eſtate was ſubjaR to two liferenty 
mounting 10 L. tes $terljug ; and that the debt, 
ſtate, amounted to L. 126, 17 Scots: from which 
it appeared, chat the debts' exeseded thererwott A ! 
that could be for the eſtste. William jon 
field had obtaineꝗ the yeverſion of a tack of the U 1 6 
of Meikle Draikies, part af this eſtate, at the ral 
I.. 30; the years of which tack were nearly. 
the 1758. He beſtowed a conſiderable expence'i . f 
proving the farm, by ineloſing, dreining — clal 
And was willing to Jay out the further e = 
© fary to complete the improvement; provi hed —_—_ 
obtain a T pf his leaſe. As the eſtate way le.— 
rupt, and the heir of the family could not interf eri 
he applied to the court, ſetting forth theſe fatty] 
praying; that the factor upon the fequeſtrated 9 
might be authoriſed to execute a n 


if 4 
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k for thirty years. To this application, ſeveral cre» 
ors gave their conſent, conſidering it as beneficial 
the eſtate. The mother of the apparent heir alſo 
iſented, The court remitted to the Lord Ordinary 
inquire into the facts; who, after calling parties, 
pointed an intimation to be pat up in the minate- 
pk, that the wholg creditors might be appriſed. The 
being afterwards reported to the court by the Lord 
dinary, and no objection made by the credit os, 
he Lords remitted to the Lord Ordinary to inquire 
how far this demand will be beneficial to the eſtate, 
and to call the next heir.” Pac. Col. v. If. p. 263. 
field ſupplicant. Dec. 19- 1758. CE ara 44; 
1. AN heir of line and of proviſion, under a perſon- 
deed, containing procuratory and precept, having 
pede a general ſervice, and being in curſu of obtain - 
ga charter and infeftment, and having appointed 
tors on the eſtare, a ſequeſtration applied for by the 
ir-male, and ſuppoſed heirs of the inveſtitures, claim- 
p under former ſettlements, and challenging the laft 
d, was refaſed. 2. Inſpection of the charter-cheſt 
$ likewiſe refuſed. ; Fac. Col. v. III. p. 158. Dake 
Ramilton, 28. Nov. 1761. C01 imecdgs 1h 


ERVICE ANDY CONFIR- 


#*X* '% Wh. - fn, 1 wt 8 7 
1 AM 5 


A BOND, containing ſubſti- Subjects, whether to le 
ions, not confirmable even talen up by ſervice or 
1 executor-creditor. Home, confirmation 
6 4 Sinclair. 1 6 0 e 
compriſing a tack the debtor's repreſenta- 
e, found, That there needed no 0 
elal charge to enter heir, becauſe Heirs have right 
heir had right to the tack with · fe tacks withaut 
t a ſervice. Dur. 19 June 1625, ſervice. © 
le. ——Hejrs have right ro tak, 
exiſlentia, without necefliry of ſervice. | Stair, 17. 
he 1651, Boyd. The like; Stair, 9. July 1675, 
me.——But though the apparent heir may. bruik, 
caunot affign the tack, without being ſerved. __ 


— 


165 S E R. TI E Fe. 
Had. malate ade gh 
blie roup, craving deduction of a part of, yr 
fairing to the value of rhe xeiphs, 'wl "thars apy 
ed. to be no right in the deceaſed. proprietor's; pela 
(or though there was a ch hunky of the. teinda, in 
vor of the family, yet the — hen he, m A 
up bis title to the lande, ne . ba nit 
the tack; ) the Lords foun That the 2 
was in poſſeſſion of the tithes apon the Ache 
to the tack without, a ſervice, ſo as 40 be, e 
of his Lr eitber wy N legal conveyau 
TN ble is 24 57) tigfel3 
7 in a * ya to, a: Mga, ot, | 
Lr to his ſon > and, | 
1 whar nr FH, Pe p94 creditor 's deceaſe, que of 
ſervice... requiſite .. debtor's cautioners having vad 
1 4 3 dobt, and taken aſſiguatioh then 
Sukſinn'® from the ſon, the Lords 17 un 
not a, naked affignation, 27 
manner a discharge, which, though the ſon 43,1 
canfirmed executors; they thought he. might give « 
ante ſententiam bes ' attento maxime, that he was Th 
perſon ta whom the money.was deſtinated to. 8 2 ö 
the bond. Spot. (Excouters) 10. Jan. 957 
OE” nominatim ſubſtituted in bonds, 
no ſervice or confirmation. Stair, 4. Feb. 1686, 0 
bertſon. See Dur. 15. Jan 1630. Them lug 
mutual ſubſtitution of two daughters to each other 
minatim, the ſuhject, by the death oſ the "a n i 
to belong ta the other, without Keen 
Hon. Stair, 5. Dec. 1665s, Hill. 1 
AN heritable bond being bl to a 65 0 
* bis deceaſe, to his two fons- nominatim, 8 
were infeft unico contextu, the x precept 1 | 
in the.ſame terms; and though the — 2 0 
ly ſubſtitutes, yet the Lords thought that their mill 
—.— did ſupply the neceſſity of a ſervice; Srair, 
aly 167;, Lammington.——A party had rakennd 
fn tion of lands to himſelf in liferent, and to, his el 
ſan, his heirs, and afignees, in fes; Which Taba 
his ſecond ſon, his bermand alfgare . * 
all were infeft by ſymbols given to one bets for ul 
2 acting for his 100 Jons. named the A 


o * * - 


d then diſponing the lands to his eldeſt ſiſter; in a 
100 mpetition, after his deceaſe, between her aud her ſe- 
ad ſiſter's ſon, infeft as heir in ſpecial to bis eldeſt 
. cle; the Lords found the eldeſt brother fiar, and the 
ond only ſubſtitute, who, without being ſerved heir 
ſpecial, could not diſpone, and therefore the diſpo- 


ve heir to him, who was but ſerved heir in general. 
nis eldeſt brother. Fount, 11. Feb 1709, Ker. 
ands be ing diſponed to one, and, failing of him by 
ceaſe, to his eldeſt ſon, and the heirs-male of his 
dy, which failing, to the ſecond ſon and the beirs- 


e father, and died thereafter, without ſerving heir 
him, the Lords found the right to the lands diſponed 
be not fully veſted in the perſon of that ſon, without 
ſervice; and therefore they allowed the ſecond ſon to 
ſerved and retoured heir to the father. 'Forb. MS. 
and 10. June 1714, Hamilton. — The like; Bruce, 21. 
u 713 Hamilton. John Douglas reſigned his 
nds in favor of himſelf, and the heirs-male of his 


dinfefttmeat was expede accordingly. der Douglas 
zving died, without heirs- male of bis y, Hector 
poned the lands, without making up titles; aud, after 
death, the diſpenee inſ.ſting upon his right, it was 
und, That Hedor was only a ſubſtitute, and could 


Ni, MCullochs + 8 — „ 
IT occurred, in a proceſs, if a general diſpoſition was 
lutficient title, without any thing — © 
dne upon it, to carry an heritable General diſpoſition 


ecutors. It was contended not jedi, requires not 
be ſufficient, more than a general 4 ſervice. — 
ſpoſition of moveables, becauſe it * 


Vol. IV. 


} 


| 


n kN CH vo 169 
oment of ſafine, After the death of the eldeſt fon, 
ſecond being ſerved heir in general to his brother, 


jon granted by him, was a u babe nte pote ſtatem; 
d they found the ſecond fiſter's ſon not obliged to 


dy, which failing, to Hector Douglas nominatim ; 


e no right to the lands withoot a ſervice. 10, July 


bjett, ſuch as a bond, ſecluding of heritabis ſubr 


— 


ale of his body ; and the eldeſt fon having ſurvived 


deſtructive tu creditors, that a repreſentative ſhould 
liable no further than 5». m, aud; at the fame 
ne, no check upon him to aſcertaln the extent of his 
nromiſhons, Anſwered, * law has gone farther to 

| ſecure 


- 
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ſecure creditors, than perhaps the law of any oth 
country, but there is nothing of human eee 
ſolutely free of defects; ; it has always been held, 
general diſpoſition is equivalent to a general'f jo 
and this muſt obtain, till a new law be made, mY | 
ver inconveniencies it be attended with. The 
ſuſtained the general diſpofition. July 1718, Gru 
M aſſignation, though intimated after rhe cedeiſ 
| death, was found not to deck * 
Special aſſignation fr mation, Stair, 27. July 16g 
of mpoeables, ' Muirhead Found, That 224 
ſignation, not being intimated 

che cedent's time, (and conſequently the debt being 
honis defuncti) ought to be confirmed ;' LI where thi 
debt was ſmall, their Lordſhips ſuſtained proceſy al 
aflignee's inſtance, - he finding caution for the 
Dirl. 24. Nov. 1666, Govan.— An affignarion, . 
on death-bed, yet being ad old actus inter 50 N ir 
timated during the cedent's life, does —.— 
nude and: convey, without neceflity of conſir mati 
Falc. 15. March 1683, Sandilands. See aet 26. 


16 


„Kar rande George Campbell, in his dame band 1 
legated to his wife the 8 
Special legacy. of L. 1000 Sterl. due by Campl 
of Calder to him by bond ; it wil 
60054 that this, being a ſpecial legacy, needed * 
Bare Juan. 1729, Gordon. 
A PARTY lucceeding as heir to a cone u 
man, who, at his deceaſe, lefe 
2 or confire child in nonage his heir, who'd To 
mation, if requi- without being entered, The [aid ni 
tte, where, the heir having convened his len 
Julject is in poſ tor, for intromitting with the! 
eſfon of the heir ſhip; the Lords refuſed! to ſuf 
or e action againſt him, beenuſe the 
. - . ceaſcd, at his death, had ar apr 
beir, ir; the defender's pupil, and Who, as fe 
might lawfully intromit with the goods, norwirbſtik 
ing the child was never entered, becanfſe an af Fer 
heir may polleſs heirſhip goods, and diſppſe 
. Tho' he cannot ſos for the lame, if out of his bee 
| Hope, * Jan. 24 2. Fob. rere m. * 


9 


uro.—A dlock:maker, who had purchaſed g clock from 
n apparent, heir, being ſued e for deli- 
ery of the ſame; it being confirmed, in the teſtament.; 
he Lords, notwithſtanding it was heixſhip gopds, yer 
rdained the clock to be Telivered to the executors, 
hey finding caution to ,make the ſame forthcoming to 
ke heir, when he ſhould be ſerved, or to the n 
vben they ſhould affect the ſame. Auch. (Heir) 22. 
ec. L 30. 7 44741 72 N 5 | 

AN aflignation omnium bonorum, will not be ſuſtained 


* 


9 


ithout confirmation, but for ſo much as the aſſignee 
has acquired poſſeſſion of, or moved action for in the 
edent's lifetime. Had. Dec. 1610.——A father 
baving diſponed all his move ables to his ſon, and enter · 
d him into poſſeſſion before his death; and he being 
charged by the commiflary, and his procurator · fiſcal, to 
confirm ; in a ſuſpenſion of the charge, the Lords 
found, That he was obliged to confirm, in reſpect of 
the generality of the diſpoſition, and of a clauſe reſer- 
ving power to the diſponer to diſpoſe of his moveables 
at his pleaſure, Stair, Newb. 4. July 1665, Commif- 
ſary of St Andrews. The like ; Stair 23. June 1665, 
Proe. fiſcal af the commiſſariot of Edinb. Gosf. 25. July 
1676, Finlay. But now ſince act 26. parl. 1690, ſu- 
perſeding the neceſſity of confirmation, a general diſpo- 
ſit ion of moveables is a good title to maintain poſſeſſion, 
though not to purſue. But, in ſuch a caſe, the creditors 
of the deceaſed were found entitled, upon application 
to the Lords, to have the goods inventoricd and valued, 
in order to found a proper charge againſt the diſponee. 
Forb. 8. July 1707, Ddbie. In a competition with 
an executor, decerned, who. bad a licence to ſue, but 


tion omnium bonerum to be a ſufficient right to retain 
moveables in the aſſignee's cuſtody, without neceſſity of 
confirmation. ,Forb; 22. Nov 1711, Dickſom -  - * © 
FOUND, That a relict, intromitting with ſome par- 
ticular things omitted in the decea- | 
ſed's teſtament, and not confirmed, Intromittert with 
might be directly purſued for the the deceaſed's cf- 
lame by creditors,, without, either {eds may be pur- 
brit inſiſting againſt the executors ſued direfy with- 


canfirmed, or taking a dative 212. aut confi mation. 
„ 2 miſſa. e 


had not confirmed ; the Lords found a general aſſigna- 
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Dur. 5. Feb. 1623, Schaw. Dur. 
E of 1624, Elie. Dur. Spot. eee r 
tromitter) 20. June 1629, Douglas. Dur. 49. 
1632, Maxwell. Fount. 28. Jan. 1678, Aude 

2 reli having intromitted with<moveables, tb h nt 
the had a gratuitons right from her huſhund, 
Poſſe one, it was found, That the creditors bad a 
action againſt her, whthoor! neceffity of oY 

| eutors. creditors, Stair, Gosf. 16. June 16777 Bow FO 

Procefs was fuſtained at a crediror's inſtat he 
gainſt an intromitter with the deceaſed's — 
that even without calling the repro es of 2 
deceaſed. Dur. 9. Dee. 1626, Lord — 
deceafed creditor is not obliged to confirm e 

he can prove, by the oath of the executor confirmed, th 
he, the executor, intromitted with goods not e | 
ſufficlent to pay the debt; for, in ſuch a caſe, the eres 
tor will be diretly decerned to #17 bh Dur. 9. ja 
1629, Inglis. 
PROCESS was ſuſtained at a rend s Inſtance: agu 
her daughter and ſon-in-law, for recovering of ſom 
oods that pertained to her huſband at the time of his 
, wart potwinkbtending it was alledged, That the 
purſuer coul only have action for her on part of the 
goods; and this Was found, becauſe of the erbe, 
offeſfion ſeveral years before the defenders/-introwif 
on, and ſince her huſband's deceaſe; and that ſſie 0 

fered caution to warrant the defenders at all band l, 
and that the defenders were not decerned, nor conim lat 

ed executors to the deceaſed. Dur. 6. Dos. 16h 630 

Cranſton. | 4 TIA =_ 
T HE fee of lands 4 not velt, s/o lanai | 

| ſervice in u nomination Cabltieoe, F 

Later deciſions. Col. v. H. 1. 505 een 


19594 4.7 

| A SUM, taken gra as a Father 4 bis dees ; 
was found to belong wholly to the daughter,” upon the il | 
father's death, wi necefiity of = general: fervite / pr 


Fac. Col. v. II. p. 62. Wilſon, &. July 154 % An 5 $ We 

POSSESSION of moveables by: the neareſt of k | bln 
yeſts the right without confirmation. | BOT Col. v, t. 
P- 124, Brodie, 21. Der. 17535. 4:44 7 T 


AN — by one of the neareſt of king deer 
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eutor to account to his brother, who. was abroad, 
F his ſhare, as ſound effectual, ert the 
other's predeceaſe, ibid. 
AFATHER having diſponed lands to his ſon, in lie 
ntrad of marriage, with a. ſubſtitution of return t 
inſelf, failing heirs-male of the ſon's body ; and the 
D, who never took an oy infeftment on the contract, 
aving died without 4 . it was found, That & 
10 ſervice was neceſſary to re inſtate the father in 
be right of the lands, and to enable him again to con- 
N . Cob. u. II. p. 204. Hay, 30. June 
75 
THE heir of a. marriage may challenge deeds, eon: 
rary to the marriage contract, without a ſervite- 
ic. Col. v. II. p. 367. Monorief, 8. Dec. 1759. 
A DECREE dative, in favor of a.neareſt in kin, 
ithovt confirmation, is not a ſufficient title to convey 
ac, Col. v. II. p. 386, Ogilvie, 13. Feb. 1700. 


What underſload a tr Apps See e . 
ee 1 * | 2 5 
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a 416-7 48 4. en bees 3 
BRIEVES: may be directed fromthe 2 | 
adge, to ſerve:a man heir in gene 10 


a, though he does not live within What. c oui - 009%. 
at juriſdiction. Dur. 6. March beten ae? ü 
530, Caſkiebane: ſappli cant. — 3&7, Þ3 .. 
The Lords found; That fervice of brieves of honda: ly-! 
2 within a regsiley, if the Lord thereof have hny 
lim to the pruperty of the lande) ought to be by 
ommiſſion to tha macera, ox others, notwithſtanding off 
he Lord of regality' s privilege. Cola; March 1589 
— ns 11! s Nas Fay 5 Av 3 NK | 
LIES, within burgh may enter en IR 
preeapi of * 41 iet 
S well as by hp and ſtaple. Mailis: within 42 0 Fat. 


aim, (+ Jwly-1662; Boch | enteriby N 
inqueſt wn audeisd, —.— 


gart. 4 40 3 »8% iini ba $1 7. 11 ## 
LONG ſervice of an 
* 8 — lands to be holdendEi- 
100, P 1 ther 


134 s EAI or "HEIRS 4 
Fe. 77 ** feu hlanch, a- hu ly, | 


teve. held of- a prelate for 

1420 6 010i La69ifles,, Sing, t March $5465 5 

| vocate.— wa 4 general. ſervice; to grün 
. mapa yo me claim bearing, 


That tbeg 4 

efired-x0, deren, died, ar 450 i 
of Kin ing James 3 his ſuceeſſors kinga rei 
ing far the dime ;, the Lords thought; the slain wi 
Vent; although the. ſame bore not-preciſely v0 wi 
0 King's reigy the ſaid predecefior died, which 2 
net in atle tam gmiuiguo, — “ * 
eiſe y to be proved, hut that it was ö 
found, that he died at the faith of the et alt 


ing. Dux. 22 Joly, Auch. D 27. July u 


Caſſils. Re T7 
bY FOUND; That . party being en ne 
ng oon an inqueſt and ſervice afua- br . 
e eee e e 
We ly be put to the horn at the head buy pp 
at bio of the” ſhire where he lives. b 


55 Jone 7 586, King's advocate, &c.—lf any one o 2 
inqueſt maliciouſiy abſent himſelt, the reſt cannot im. 
oy we. althongh he compeared at the firſt; and chen 

ore, the Lords, in that caſe, are in aſe-tograpt wat 

rant for ting another in bis place, as i he e 


os rth o the eee Col. eee | 
G Seth... 1 


A SERVICE was faced nll tis b hic 
nued the brieve.to another day, without —.— be 
party. Balf. (Brieves) 24. Feb. 1595, ure 74 
- THE party deſiring to be ſerved, ought ta be pay 
al upon the deſcent, and the perſons — e 
tween * and the deceaſed ; the inſtructions when 
muſt be made, not to the judge, but to the inquel 
and tes: party compeariag againſt the ſervice; ought 
ſee the writs produced to verify the fame, that he t 
ject what he has to ſay againſt the ſervice- Ava. i 
Brieves) 22, June, Dur. 25. July 1629, Call- ede 
- THE one half ofau fuqueſt being of one opinion, mW: 
whe other half of another, and the chancellor being vec 
tguet, the Lords found, That he may be compelled nd 
l nen to bg bis eee for © 


; * 
| 
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er che othör Ade Baff B92 28 


ht e, 10 %% 8 bfg 
A D+ CREE was found ene ed into a libel, 
unded upon a general ſerviec, Withonjt 
tour, 'becadſe-the brieve of Mortan- Serves | 
try is one of the retourable brieves,”” Je" rpfourt 2 
nd an incomplete act till the retour, 10 
which doth! ir becomes a ſentence ; the ase bee 
uly the report gof the verdict on ee 
ed to the inqueſt,” Faunt. 2. Feb. 16983 M In 
A SERVICE defore the bailie- of the regality « of Dui 
mline, who has his own chapel; '” * 
as ſuſtained without 8 to 12 2 a I 
e chancery. Dur: 8. Dee. 1631, 'retourtid. 1 = 
iſh. A retour of a man, as alche 
neral heir to his father, ſerved in A lat. 
w, and retoured to the: King's chancery, to n- 
d to be a title of his ſuit, -becauſe the 6 
pponed not; though the town, notwithſan dig 
s being a royal burgh, was affirmed to hold of 2 
ſhop, to be of his A ny, and to pay ite mils to 
im. Had. 17. Jan. 1611; Anderſon 
ONE may be ſerved heir to rebel who ied at the : 
rn, notwithſtanding the clauſe in 5 | 
he brieve, requiring to cognoſce c e 
at tie deceaſed died in the faith "hath wot feroive,? | 
nd peace of our ſovereign Lord, 
hich was found only to reſpect forfeiture, and not ei- 
il rebellion. Dur. 21. Nov. 1626, Seton ſupplieant. 
TH ſervice of an heir tannot be Ropped by * dif- 
nee, deriving right fre the de- 
ed without: infeftment,- on the . Diſpaſt tion, with- 
rerext that ĩit was ſruſira, unleſs out inſeftiment, 
e heir could quarrel the diſpoſiti- Jari not 4 e 
, though the diſponee was willing ſervicec. 
ltantly to debate the point of right; : 
r, if an apparent heir was pretending. to quarrel his 
redecefior's diſpoſition, it would be a good objection, 
lat ary could not inſiſt in the reduction. without bein 
therefore, e contrario, 4 diſpoſſtion cannot 
a a ſollicient objection to toy Naa N 20. 
7 e * Wanne n 
1 * ; 


— 
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A GENERA doeg,not, carry 
il 15 H Jt 1 ee rm Po 


of, anndalrend, [o a8 te bs 3 tige u 


General eroieey(! f 98 pet 


what it carries: 
demand payment, which: the hay 
Serge infit for, until he be allo infeſs, Jan. 1 


17 785 Halkerton. eee ot ny 


we Fight | 
eier ß | 


F OU ND, | That, a ſpecial forving Aoth, 
7 heritable bonds, and L's 
\Hpecial ſervice, table eſtate, e- infeftme 
what-it Sfp Piet... did not follow, and, that it incladg 
2 general ſervice, as hom, doth in 
clude animal. Dirl. 5. Feb. 1676, Riccaxtop. Rey 
mond, 
AN bel was Han! ieee to the ſurplus, prices 
Late 5 an ere ok pap wh after pi 
5 deci eng. ing the creditors, he making v 
191 1 „ e right to the mex "Homs/ 
Stirling, IAA e 5 1 Bi 
SERVICE, as heir general, will nor. i; 
6 jects falling to heirs of proviflon, though both ch 
s coincide in the ſame. perſon.” Home, p. 3 
Kew. Dec. p. 48. Competition, Cairns, Nov. 13. 1) 
SON E L. James Campbell, in his contradad 
marriage, became bound to ſecure a ſpecial ſum ont d 
the conqueſt during the marriage, © to et. 
«ſpouſe, in comunct fee and liferent, and to the l 
44 to be proereate of the 7 in fee: which 
, ing, aq his heirs and aſſignees. The Colonel. d 
without p erformipg his obligation, leaving-three-ſo 
Archibald, Charles, and John, and a daughter Ma M 
Joha having died, without elaihmin . thou 
proviſipn, it was. Jiſputed among t ſurviving 
dy what rule the ſuhjefts contained in the ſai — 
Mould be divided amongſt them ? For Charles} itn 
pleaded, that an heir, proviſion in a contract of nt 
riage, is e 1% 4 requiring. no ſerxice tom 
the right in him; that they jr credits; eſbabli ! 
John by the Rid proviſion, muſty after his desth tu 
mit to his heir Charles, why confequently is intitle 
draw. John's ſhare, over and above what h belong 
himſelf; jure prepcio. Archibald being deadg 
pleaded for his repreſentatives, that 4 proviſien-v 
cantract of marriage, does not veſt in tne heir ur 0 


on 
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ithout a ſervice, can tranfmit nothing to bis repro- 
entatives; which muſt produce a tripartite divifion. 
nd, to ſupport this fide of the debate, the followin 


arriage, at a certain age, or at marriage, muſt be 
iſtinguiſhed from an obligation to ſettle. a ſubject, 
bether land or money, upon the huſband and wife, in 


In the former caſe, the children are creditors 
| fars of the ſtipulated ſums ; and therefore, a ſervice 
no more neceſlary, than where a bond of borrowed 
oney is granted to them. The other cafe,” which is 


ear it, the condition of the children ſhall firſt be con- 
dered, and next, that of the father. The children 
quire ſevenal powers or faculties by ſuch a ſettlement. 
10, They have a faculty to compel their father, or. 
hoever is the obligant, to ſecure the ſum in terms of 
e contract; and this faculty they have even durin 

father's life. 240, After the money is ſecured, 


the children are intitled to challenge every-altera- 
14 fides of the contract. 30, Suppoſing no contra - 


ntion, the children, as heirs of provifion, are in- 
led to ſucceed, and to enjoy the ſubject. The two 
t faculties mentioned, are no more than what be- 
g to every heir of entail; immediate or remote, in 
ler to- preſerve the ſubje@ entailed for their uſe. 
Lit is with 
narriage, or 


proviſion, are underſtood to be cre- 


ent to the immediate ſubſtitute, during bis father's 
When he cannot be ſerved; and ig 


ers, which, not being derived from any predeceſſor, 
ure not a ſervice : each ſubſtitute, in the ſettlement, 
| „ : has, 


without 4 ſerviee ; ab therefore, that John; wie died 


an of reaſoning was employed. It was premiſed, 
hat an obligation to pay certain ſums to children of a 


onjunct fee and Tiferent, and upon their children in 


it under conſideration, is more jntricate. And to 


hether upon land, or by the bond of « reſponful debt 
n or alienation made by the father, contrary to the 


rd to theſe faculties, that heirs of 


ors; Stair, tit. Heirs, F 19. Theſe faculties they 
exerciſe without a ſervice; for the action is com- 


competent 
a remoter ſubititute, ho poſſibly may never ſucceed. - 
then. it muſt be obſerved, that privileges of this 
which do not ſuppoſe the fee or property to bein 
purſuer, are no other than perſbnal faculties or 
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has, /byithe entail; a title to oblige the.obligant teh 
fil, and alſo can challenge any deed dong againl 
ſettlement ; and he muſt conſequently have an ation 
make good his claim. If this needs any bee 
will be evident, by a familiar example. 5 
rent is intitled to reduce deeds done by bis pre- 
upon death- bed. This is no j crediti, nor 725 
heir - apparent, derived from an aneeſtor: it is aj 
nal privilege; which belongs to him in bis. own rig 
and, if he die without exerciſing this privilegs, it 
with him. The like action is indeed enfant 
inſtance of the next heir · apparent; but it is 
to him in bis own right, not as deriving rightin | 
the deceaſed heir- apparent; the rule in law — 
a proprietor, upon death-bed, . 
ſubſtitutes in his eſtate, whether immediate or r rt 
As to the laſt mentioned power or faculty -compe 
to the children, which is, to ſuceeed to their fate 
heirs of + proviſion, it muſt be evident, ſuppolingt me 
ſum ſecured-to be exiſting, that they cannot make: 
wer or faculty effeRual, otherways than by a {cv i. 
The he only queſtion is, ſuppoſing no no performance af 
obligation during the obligant's life, whether-they( 
inſiſt againſt his heirs of line, to pay the ſums to are 
directly as creditors, without the intervention: of a oxi 
vice? To handle this point with preciſion; two di ob] 
ent caſes muſt be ſtated, It happens commonly in in : 
tracts of marriage, that the huſband's: 2 me 
alive and hold the eſtate, becomes bougd- to prof] ai. 
certain ſubject, money ot land, to his ſong the. 
and the ſon's wife, in conjun@ fee and iſerom, _ 
the. heirs or children of the marriage in fee. Jad 
eaſe, the buſband is the inſtitute or creditor in lor 


bligation; and therefore, whatever action the mi 
of the marriage may have to force 2 — at t] 
-own.right, they never ean enjoy, ner:bold.the ſu mar 
but in the right of their father the inſtitute or ceſfi; 
He was imitled to enjoy the ſubject in the Ard onel 
and they only as deriving right from him. Sup m, a1 
next the huſband himſelf tod be obligant, he, 1 
caſe, ſupports two different characters: he i re li 


or obligant; he is, at the ſame time, OO bt 2: 
tate in 3 and therefore, thaugh the ner h 
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their own right; may have an action againſt him, gue 
ror, to perform” his engagement; yet, as they are 
t ſubſtitutes; they cannot hold or enjoy the ſubject, 
t as deriving right from their father, gu inſtitute; 
d conſequently à ſervice is neceflary. And thus the 
eſtion is in ect anſwered. - If the ſubje&t be ſecured, : 
terms of the contract, it is agreed, that a ſerviee is 
ceſſary : the fame muſt obtain, though the ſubject be 
t ſecured. ' The children, in this caſe, have two ſe- 
are faculties to be ſeparately exerced : they have an 
tion to force performance, which they have in their 
n right, without a ſervice ; but then, as the father's 
preſentatives are not bound to make payment dired&- 
to them qua creditors, but as ſubſtitures to their fa- 
er, they muſt be ſerved as heirs of proviſion, in or- 
r to have the ſubject eſtabliſhed in them, as myghias 
would be bound to do, if the fubjet had bw ſe- 
red during the father's life. The fallacy gf, vhie ar - 
ment prged againſt the neceſſity of a ſervice, will 
w plainly appear. It is admitted, that a ſervice 
is neceflary, when the ſum or ſubject is actually ſeeu- 
red in terms of the contract of marriage; but that, 
while the obligation ſtands unper formed, the bairns 
are creditors ; that, when the action is purſued a- 
gainſt the father, it can have no other effect than to 
oblige him to perform, that is, to ſecure the ſubject, 
in terms of the contract, to himſelf in fee, and to 
the child ren; but that, when the action is laid a- 
gainſt his repreſentatives, it reſolves into an action 
tor payment; becauſe the father's fee dies with him, 
whereby the bairns of the marriage fall into the full 
ight. This is the very reaſoning, upon which the 
Lords, 3. Feb. 1932, Campbell-———-, in a caſe - 
ſimilar to the preſent; ſuſtained proceſs for payment, 
at the inſtance of an _— of an only child of the 
marriage, after: the child's death, and found no ne- 
cellity for a ſervice This reafoning is obviouſly 
oneluſive. It is true; that the father's fee dies wit 
m, and the bairus of the marriage fall into the full 
pht. Bur how do they fall! into the full right? 
re lies the fallacy. They do not fall into the full 
ght as fiars or "proprietors : they fall into it as any 
zer heir does after his predeceſlo?'s death z that is, 


* 
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2; — Es 
an ''Howevery «eu Eo rr 
mid a 8 chisy hu ve —— 
cepr n "WF -Oamybell. Ra, [Du 
p- 39% Cam 2 Jan. o * mo 11.99 ee e 
NC i not neeeſſary dignition and of flioch 
Ren Dee. p. 127 Cackdiorn; Jaly:20i-274594-D4 N 
„A SERVICE,” bearmg chat, one wavweuveſtiand f | 
fol betv-of tablzie to her brother in g gencrad,/was 
ſaffivienty! altlfoughir did not mention the datb of 'tf 
tafzie by lch the wen heir, Fac, Gol. . LY a 
| Porige/1A one, ITSY: % 3 SEATS 21 t ad 
| e I Tervice: of ane heir of the elle 
anopped by an heir of proviſion, under a 
a; towhich he has made up'titles, by a ou 
ral erde Pac. Col. v. III. * 153. Douglas, Nos. 3 
1761. ee, e ol 


Hieir- male taking out a POD tanquam legitim > 
propings iof ; * See Repreſentation,; | 7M ; 
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' DUTIES of land, conſiſting i in ſervi * „ yearly ent 
able, e. gi leading hay, corn, dung, i 1 | 
quired, debito tempore, the bear is not liable 
prices in lieu thereof. Dur. 30. Jan. 1624, Cat 
nie. Found, That the ſervice of weekly 5 
ſiſh, to the ſuperior s bovſe, by his vaffel, being © 
perſonale, was only due if required. Nerd. 26. 
1666, Wedderburn. Fo „That carriages, an aa 
ther ſuch ſervices, contained. i ine m4 feu-charter, preſet 
every year, if they be not annually 
the vaſſal may have horſes for Gogle /i * 
cannot give double ones: but this Wa 9 exte > 
wo Is and ether caſualties, which may be fo . Zalat 


to kain 
at any time, if not; cut off by the tricumia! preſ * 
tion. Fount. 13. Dec. 1693, Feuers of Kinroſs. « I 


2 * * aeg Ny, t 
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bound to deliver te bis fatgere: ba wid 
U days of her life, aſtur dis danaagſe, n. hin 
* {hills neareſt her dwelling; and refide reſidence for n time, 
in nl had of coals, freeraf all expence ; in à putſuit for. 
| coals, at the inſtance of the wife! executors, for. 
neral years. that ſhe had made ne demand for them, 
ing provided aliunde, the defence was, "That thin: 
as of the nature of a ſervice familer to an obligation 
win peats, which admits of no value, if not demand» 
Anſwered, The coals: were, de fatto, ſol by the 
i, and he ought to account for the price. 
je could have win as many coals as would have ſerved 
liferentrix, and, at the ſame time, have anſwered 
I} the ſale that he could find for his coals, ſo that it 
annot be ſaid he-ſold the liferentrix's coals, Had ſhe 
ade the demand, he would have cauſed bring up 
clve loads more per week than % facto he brought 
; ard, as ſhe made no demand, the coals that would 
ave been hero, remain in the coal- heugh to this day. 
he Lords, notwithſtanding, ſuſtained ths: —_ 6. 
eb. 17:4, Henderſons. * ry 


is. 6 R v * ＋ U D E. 


$ASINE is not necellary to the conſtization;of 4 fer- 
tude ; conſent, with poſleſſion, is ſuf- 
tient. Dur. 26. Jan. 1622, Turn- Righteoffer- 
u, Dur. 11. March 1630, Town of vity bli- 
d *y The Lords ſuſtained a ſer - bed by conſent © 
* of common . paſturage, upon a and  poſſefion, 
le writ, granted by the then heri- + without Jaſt ine. 
r of the barony,. not withſtand ing 
the yt Ws charter and ſaline, ond that the 
ds were in the perſon of a ſingular ſueceſſor. Auch. 
ervitude) 5 * Pennymuir, ec. ound, 
þ 2 band of aſtrietion of 1e does not prejudge 
— — in the lands, unleſs the creditor 
the bond acquired poſſeſſion conform, before the 
or on ceſſor a right, 7 1 till * 1 ary bur 
perional right. re. of IX, Flagge) 12. 
e. 1673, . Found 12 a _ of li- 
*% to run levels through the granter 's ground, not 
Vox. IV. 8 


ty 


0 red 1 0 diſpoktion Witk that quality, — 
n 95 her diſpoſition, and, in a 23 againſt her, ſor 


©" be conftitated by 2 
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ehen, n uer a reab fervieudes 
Walder eee ene {Servitudes) mo 


1686, Blair. - e el 


3 ' - ſometimes to goto £ 
off to W mille eee 1712, * 
© THE Laird of Ardroſs built — i 
Ely, and loca ſtipend to it q 

4.3; Difference ſeveral purts of hin land by rin 
btwarn Jervi-// mortificatien, Which Wag que 
tudes and per- by a ſingular ſu [the s 

Jonai rights.” fer had been above 40 years.in pd 

ſion; the Lords found, Tas rh 

tiſjcation, being conſtituted only by way of grant, a 
Hag the mortifier and his heirs, Cc. and nat ns 

, Fight, it was not therefore real by patleibing, i 

"ſervitude, to be effectual againſt ſingular ſute 

Harc. (Infeſtmestt ) March 1682, wh 

Found, That a ro of 3 to a perſon's.m 

meat of outfucken multure, being 

2 a real ſervitude againſt the gramer 

E ſingular ſucceſſors. Harc. (Servitudes) ++: 
1686, Peter. Two tradeſmen, Who had 2 5 

5 land within a burgh, in ſelling off the (wg 

AER, , having taken the ſeveral purchaſers, jo x 
ro 


ons, bound to contribute their fare dr, 
one towards repairing! and apholding the 
rchaſer of the lower iſtorey, who * 


wife therein, withbut 'mentioning any ſuch b 


proportion of the reparations, ch is being 2 
e which therefore muſt aibetd 
© cellars the Lords t „That, if iran pace 
ec to be a ſervitude,” it needed no infeftment, cl 
perfonal elauſe; eng on they | 
it was not generally obſeyved within: tas 

but only when provided by paction, and aha, K 
I chm allowed, un vther uneund af can 


i 


+4 


1% S RR VI T7 Us If * 


erlz. for. ſupyor tin che ſaid joiſto ad laid 

bus allo, thas hg; muſt build and lay to — 0 i 
as they were —— the taking don Aberruf, ar 

[N- EXPERCES 3 ;.-and..this, unleſs the wall er iL 8e 

o ruinous, that the taking ee ec 

in which caſe, they found, That the . on. 

ſer vient tenement was bound to pay t —— do! 

king . but nat of puti ing up again | 

June. an A1 July 1715, Murray. eib 2; 1 

A SERVIY Uh of feal- and divot deing couſin} 

in a muir, it was found, Eben the pee Ti 

8 prietor had power to reſtri theſe 

may be reſtrict- vitude to ſuch a part uf the ai 

ed to the ne- Dieke be ſufficient. for the uſd. 2 ie. 

eeſſary uſe. _., Dirt, 21. Jane 1667, Watſon g 

N ſervitude of c õοn ant 

aging binders no the proprietor to rive en- iht 

em nt labour the ſame, yet ſo, as whativet 

1 mult, be liable, for the e 

moſt convenient places for fuel muſt be'defight 


empted from ee er 20. Jan. 0% 
0 Fi 


theſk;., AA > fs Ie +45 48; 33-908 
there is. a joint operty, au of the prod 

25 Une 2 5 ſue . for, ſouming | 
7 .opd rouming, but not where the property 

| roumjhy. , belongs to one, and the reſtriae poi 
4; if - „ to another. en ei 
1679, Dunlop. be 
'IN a declare or of a. /ervitus. e Lords: 
decerned, That. notwithſtandiog ſud e i! 

be loan. ** . the you — 1 


whats ho Ugnt — be free; ed chat rare | 

obliged. to keep at. a. greater diſtanch, even in thoſe 

"I . .Fonnt. 5. Feb. 16 70 ilvie. 44 Ft 2.63 $45 FI. f þ 

ROP ME TOR 2 a 7 15 been 40 years i 

poſſe ON Or a bend, op 4 ; „ 

Moles . . man's property — 

4 Jembead. waſhen away by a ſpeat, he was found! 

to have right io ind his demi 

it SAY the firm 24 1 in the | ſexvient-. — 

though it was ple; n Te he. * 1 
nk = 2 


* E N VI T 9 E * 
to make —— ek 
its former tuntion, ber ende det tow | | 

— Stair, 20. July 165, Gairter 
| THE bords fount, char"they, w 
d them to rh6 privilege of e 
nes in the of 4 co „ 
ing to the ſuperior and — eg c 
— had thereby alſo right to caſt 7 
al and divot, and to ure there; paſt 
hey proved that they/were- in uſe 2 
doe, thongh within ehe years'of prefeription Bruee's 
S. 28. July 1 76, Meldrum. 
DR S TIRLIN G; ver proprietor of a tenement * 
e north ſide df dhe hig ſtreet of © 
ling ; and Commifury Finlay ſom Eater lie, en. 
roprietor of a tenement adjoining : 
| the eaſt gabel of the Doctor 8 tenement. In 1697 : 
Doctor's tenement wes repaired,” and the 2 175 
ght eight feet forward towards the ſtreet; and that 
ddition to the tenement was finiſhed in 2 2 
tympany or ſtorm- At this time, eller w 
ing, ta the fore · wall of the Commi ' reve, 
fore ſhor, Which came eight mehes far 
han the new front of the vi*s-renement ; and the 
rep fell from che roof of the DUEr's Rorni-gaver, 
pon tlis foreſhore Commilſlary Fliſlayſon's t ne 
ring in diſrepair, ne ton tr dow and Mo be A 
ie foundation of his old tenrment and fore- 
iſed this ne tenement ſonie feet above — 


” 
— 


2 


rin 


_ 
ey 


* CY > = {. 
* i 

; bes. 

£ 

* < \ Lind 


v hat the faMag-of thE dro Oo 
is; the Hoc 'to —. 
ing forth, vhat Ws 


itade, or jor Plies 


s tenemont, 5 their | 
N ption ; awd Sanda. war che fl 
f his drop mi 


media pf 
= 


2 — = 
| — — of wel , 


t — — off bee pet fe to be fn 
„ Conmiflarx wall and Nb e | 
« and malntalived at 


10%/%h%“ S'EBVYEIDUDE 
thg ame Commiſlary: hav ingdrelined > key 
Wü SE he, appliedma the magiſtmu 
| 2 — e eee 

oP matter. Accordingly, an«ingaefd 
1 3 who, withput determining; thei right: 
ondained the ſpout for carry ing aff the d 
——— the two tenements, at — 
Peace. Aborh parties, of the form andodimenſiun 
ſerit 177 the verdict. Theſe ſentenees came 
kt by mutual ſuſpenſions ; and the;Commila{Wih © 
admitted, that the, drop had fallen from the r oi Ned. 

| Ba $ 4encment, upon the Comwiſfary's. foterfig 
3 and alſo admitted, that With reſpedd 
175 7 „without, the; limits of a burgh, the ſervitude, 


15 Ilicidihrecipiaudi, would have been: thereby: * 
„ted but contened, that within bur gh, there we 95 
Bah {era} vi Hb ile for acquiring ſack, farvieude bn ir 
Ax intlen, becauſe buildings within tbprghs ares * 


She eat conſt it ur ions ene | 
rgb vd, if a houſe. he built aecordipg to heſe 
Ther gerietors of, the neighbouring ;veneme ce I 
Ts of. e thence ariſing; to ü 
abe e qe building of a bouſe, Wich ſtar 
133, 3;lpwiyl manner of building. the Commill 
and, m el, not complain, thaughrt 
9 9 made to fall on heir tenement 5 undd . 
145 enfly,. a ſervitude could nat be acquinedi hy a 
1 which, they could not otherwiſe interrupt 


by: ir tenement, vhich they ere mot oc 
Bader, Hu to ri. anne wa 
| or, t the ſerxizude; = WM 
of the gohrixe ſeryitudes, gatiends, to , 


ung the falling of 2 raoh of the: 
t upon the ſervitnt tenement ; and If is has ſo fall 
N. years of, pręſeription, vichout. interruptit X 
ud e moſt be thereby, conGit4re-. . The :diftinan 
| 155 houſes without, and zune ben mel bd 
| a burgh, is without foundation no. ſueh · 
- * . 


6.940% eithen in the civil ox our 


* 


here apy foundation ſor it framothe cod 
dan licy of burghs 1 for it gannot- bern 

„ that, hy the e onſtitution, of ang buxgh,. e 4 
ku. fax. the proprietor, of,one Leen: Bord 


48 17d. 
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bg 
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n 
vpon the agen or tenement belonging 
aleſs he has 4 right of ſervitude No Sia 


apo 


be oont rar i is regulated by! — of 2 the 
ghs of Scotland, chat every proprierof, ha built 
tenement, ſhall lere cetfaiti (pace of bis bw pro- 


free, for receiving the eaſing dr It is true 
ao ber wirt — bes the thigh Keer, ub 
ſe in queſtion do, there is ordittarily no ſpace left; 
ut it wil nor from thence follow/ that the proptietor 
f one of theſe tenemeiſts ea withobt à ri he of 1 4 
ude, throw fisdrop upon the adjacent fenement; 
theſe houſes are rally built with 88 el 
drop of each tenement naturally falls over t he fo 
nd back walls thereof. It is, however, no 
noful, and often praRtifed, to raiſe rhe Gre walls, a, 
> tympanies or ſtorm. gabels bur it is not 
rithout a right of ſervitude, to finiſh theſe tympanite; 
o as to make the drop fall upon the adj acent reve 
id therefore, they are ordinarily 55 { ſo'as 1 2 
ch ſo far as the principal gabels of the hooſs3 unnd 
bereby the dro Ain falls over the fore: walls öf the 
wuſe upon the "Decor or upon the proprieror * nn A 
And if one ſhould bufid bis ee fo A to 
»w the drop upon his neighbour's property; tis 
cighbour, no dout , would haves right 105 Rs him: 
ut If the eln to fall during the years of 
ription; a ſervitude is thereby conſtituted. The 
erde were of opinion, That there was no ſervitu 
equired in this eaſe ; but did nor expreſsly A a4 
mat poinr; Only, as a conſequence n 5 
126 They . That the drop bught to be We 
off by a lea ſpout to be ſtxed betwixt the tene- 
ments; and ordained the fpont to be fixed au 
.  <, maintained at the joint expences of rhe 8 ys 
, etors/of the two tenements; but va the 
form and dimenſions which had been appointed 
by the verdict. Fer. Col. v. I. p. 17. Stirling. 


June 11. 1730. 
Nes got fſtalß- 


4 PERSONAL fri "(ervitude y . . 16h. 
Fac. Col. v. II. p. 293; 2 F, 8.1 

WHERE a right of paar 8 couſtitu 25 ” 
ports no — of tlie ude; chat the catt s 
ung certain-months of OE * 


othin | 


Ty ne bed the LI 


d . Fre. Gag. 5 373, „ Mes- 


To ,, Seat? "Seq 496.4 5 il 

2 1 8 enen for manor. T 

heritar, thongh not coutigudue to the n! | 
ca. v. H. p. 406, Morton. June 20. 47 

A SENI LUDE i @ ſpring of water, b 

R Fac. Col. v. Iil. y. e ries 
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S wr. 
Two men baying conrad for bar of id! 
nal whith the. Ron 

What 7 deliver to. them 4 8 105 
5 eesti“ TY vieg dqliyepea 196 Th 
_ the buyers, 5e 5. 


1 


The decender alleaged; 


IF rice \baving,ge got none 
. uyer, Who receiyed the. 
220 


A . Ihe buyers being Ju 
Te ty of them was ſy e Replied 
2 77 


where 1 0 in 20 fre oy t ee — Lon 


& 91 "2110 NT} 
Po eg ar, Pp 15 78 wines 
pore. W E 
« dge Nn the 1 of 
a&Q,'pro: eſs, was brought againſt 


ut for ale BY 


, 155 
and Ster elle, the best c row! 
cruet to'the lodges and. concing fr. ten 


nary. fc he c venti 
of pen Wry. for the contrave e 


| gqueties. It wy objected, That 


wei ere wi u, incorpor 

hope: + we «&jon at . i — 
thef'were incorporated, —— 
at the inſtance of one or . 


war 


\ 
eee 7 


prot AL , 
* 4 . 5 


* 


8c r ci rn YH If 
A could wöt ſue, TI. June 1g, Hodge wks. 
IN a ſociety of rg, -where the * ad co 1 
; and the ocher (Q war ah. 1 
i) had contributed only his gun, 
zins and perfonal labour ; the pains ew"; 
rds found, that” this laſt could flock.” Boho 
aim nothing on account „ n 
ains, ſeeing that was all he conferred to the 3 
n place of money. Fount. 9. Dec. 1696, Bröck. 
sik Alexander Napier, and others in eg. 
urchaſing lands by contract, with-⸗ 
ut ſaſine; and the diſp . life- F mg 
nt-eſchear falling, "and bet 15 17 5 gift-, by a partner, cer) 
0 Sir Alexan 105 ay, ords.. lating aber 7 
pond, That he 1 not e . ciety, muſt be gam v 
das a ſtranger donatar e edlen b n 
g 2 pere ho could do no | 
fo in prefudlee of f the ſociety, but that. * ho 
> communicate. 'Dur. 26. March 1624, gef, ,... 
THOUGH one of two partners e v 
eight their ſhip, without the o- . 
er's conſent, ye t it bein done, it. wo. far ; parts... 
s not found to import th makin 28 pa 


of the ſhip, 7 ſociety, 11. | 5440 = 


y accident. Stair. 22 W 
ne. The point in d 1. 0 Wt Alber one in 4 


ſeiety, ſubmitting af biters Ber: himſelf 8 
ir joint affairs, ' als bind thereby the ener INN | 
s objected, Thit indeed one can bid 
bole, with relation £6 . of 4 
tration; that 18, ſuch! tend directly to th 
Aancement of their Joint dercn without. 
rich their buſineſs cannot be expedited ;, but that u 
miſſion is no fuch deed, as that lies entirely ont of 
common courTe of i eir trade; and therefore; 
tea power of ſubmitting for the lociery, is never. 
derſtood to be cummunicated to the partners; fines. , > 
ters may be ha ply carried on without the ſuppg · 
bon of any ſuch power: The Lords found the ſub- 
Hon of one partner does A bind the ren, 11 
Nor. 1928, Lumſden.” © | 
LOGY fold Monerief five' hogtbeads of wine; for he. Fu 
dee of . MoticticF 8 3 gi why A. 
olpha 


. 
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. 190: 33 8 0- c 1 E + 1 121 aq 3 NY 5 
4407 2 21 do] 1 


re, 25 7 eee 
2 2 72 m 2 re b 9 4 
. a t y, a | lat * Wo 7 L 
1 3 Nene the tes bn d pofied don wb %. 
l . 5 
delphos did not AG! debtoy ro Logy, but ro" 


tner; and, in anbthef part of x he boc 
_ . credit for the ſum, Lich widh- [- 
ton"this che purfier argued, Th 
| 45 . Teri the wines to be his, . 
ſafety ts Ne the” rice to is ner. "Anf 4 
The wines were ſold to Moncrief, faith the ee 
fer foHo ved, not fo much bree, = uy 


nery, und whatever 16 fone extra” 
not nor ol the ſbcn. \ The Lords ar gui 
ht ou Moncrief any { 


— we ad. for the foticrief “ 
ſoh? theit in his u name, 75 kg combi; i 
fuer tiro have Alon s , then q 
the wines were ſold to Moncri #7 


faith alone! Fornr;'26..Dec. 1677 Low 
4 Tann ow merchants haying 


1 "MT; 3 


7 Jartnir prife- from Virgin WEE „ f Wo 


For” : db Henry M ene n: | to 
eee, N rupt Less viſion - x Ay 1 2: 
we Wn N | > $i ee, Ns — 1 

0000413 e Se tion between bis: 1 10 wp: 


e If nfderavi 6 
advance on account of the cargo, the Lords foum ad 
portners had right40-netain he II $oc 
jon of the cargo of uxrgompce be A weren 

ved of all — 
of the ſaid 
tors, Th 
ſociety a 
extratieoud viel 
draw out of the net 
b to his debror }- 


;'w 


Tea dec roM | 
Arthas mo —_ 


therw! in 2 ag a — *— 
one partner be in u e Has no bre ne 
ple perſonal action e eder, Tee 0 


MA 144 
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2 7 75 
Apes. EEE 3 
titled to reta in poſſeſſion anal he is relieved of .t — 
ppapements undertaken on account of the cargo, 3 
tereby is r The: diligence. of extraneous 7 
ditors 0 ot les erm I d 
2.555 dare of . 15 
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8 SHARERS „ ue age; tent for a monopoly var ſoon 
* pt obli in oper af gl 4b 
ey ba 2 * ſeparately for. a Tas Later deten. 


me, ſeeing ** the co-partnery b Fo 
en departed from, and matters were. not entire, * 
e of them had provided a complete ſet of materials 
alc, v. I. p. 1 33, Freebairn, 23. June 1746. 1560 
TWO Le having parchaſed a a parceliof. goody, 
r which they granted bill, and exported, then, and 
tending afterwards to ex another joint. cargo) 
hich they ſeverally purchaſed, only one of them took 


I bill, which was ſtill due, and made him draw on 
ith for the value, the other refuſing to accept; was 


IN a proceſs againſt a company, either the whole 


p. 87, Stephenſon and company, 1 4. Nov. 1957. 

CREDITORS, in # company, are preferable on the 
npany's ſabjects, to: the private creditors of one of 
ee Fac Col We. p. 18. n Vu. as 


I, PY } 4s 
*y if Bab, in auen, or r pro rat. Fee: son- 
net pro rata + wal 
+ [#t, # 4? 


Bar. 2 PTY RATA 


pt, 


„ % AO og” 


* 


$ ſhare from the merchant, to whom they had grantr 


nd not liable, Falc. V. I. P- 247, Ker, June 12. 1747. : 
tners or the directors muſt be called. Fac. Col. v. 


„ 40 %o 


* 


192 SOLIDUM ET PRO RAA. 


ving bound themſelves as eo - principals and full d 
bus without the uſual words, conſunctiy and Faw h 
Lords conſidering, that they were in a ff in 
fold, that the words, full — ng made them 
in  /olidum. Forb. 26. Fount. 22. Dec. 1797, ( | 
ras, _ ern | 
. TWO parties being bound conjunctly to redeling] 
particular corpur, or, inplacether 
Bound conjun{tly- of, a certain ſum, the, bfg 
only. And, imo, was found diviſible, and each lu 
in a diviſible pre- pro rata. Dur. Spot. (Gontrad o 
ſtation. . . Obligation) 20. Jan. 1630; Urieg 
| A town being bound 10 a pers 
a ſum for doing their affairs, and be taking bond f 
the ſame from fourteen now hag all [Mis ye in can 
but not conjunctiy and ſeverally, the Lords fou 
That each of theſe fourteen perſons was bound in f 
dum, notwithſtanding the conception of the bond, x 

that, becauſe the town itſelf was ſo bound. Dur. Spa 
Contract and Obligation) 10. Feb. 1631, Provoſt | 
Inverneſs.— Two perſons. having taken a tack,. 
having poſſeſſed a year or two per !acitam relocatim 
after the expiration theręof, one of the two (the o] 
being dead) being charged for the whole rack-& 
that was due ſince it expired; the Lords thought, Th 
the ſuſpender, in equity, was free, but ſeeing the 1 
was ſet to both of them pro indiviſo, without dil. .. 
guiſhing their ſhares of the poſſeiſion, the obligat i 
was . and therefore decerned, s der 
lief. Fount. 18. Feb. 1704, Brown. 


. HE three overſeers of a minor, boring becot a 196 
bound to cauſe the, a inor grant Mord 
2do, i an indivi- certain relief, one them ge 


ble preflation. charged in folidurs;* the obligat 
3 4 i © BE ad fatlum preftandum. Mau- 
ſwered, That the obligation being fectum ali ro 
impreſtible by the overſeers, the damage and inte an 
ſucreeding in place thereof is diviſible ; Which was f F 
ſtained, and the defender found liable only pro ond 
Gosf. 15. Stair, 16. July 1669, Denviſton.——f | 
owners of a ſhip, having agreed to carry ſome, bart 
of beef to Leich, and having failed, Were e ſyed 4 
2 and e * Lords W ch of 


1 


SO LIT DUN EP PR nn 255 
Me i fond Fr ke: Teatop, 
- beret terminate in N 

„it behoved tabe bs Wee 


zu, which, ouch Sk 
WA 8 de de des if trade, NI Not 
act fummarily and lainly, _ of the ownereijk 


be w e rh. 


1 Tn t 


elne | ' 
Fee: fund, That gr — fedtz; 


ogy - Wide Ivete File in ſolidum, refer» 

5 . . reſt pf the con- 
ire ne — 9 266) 69 | 

lp * We _ torte r Dowd A 

— — ů— — 

9 12 Miau, aiſpute d- 

he S Hl 5 1 6, 9 t. a 

2 parties AN ge 4 wo ohr Ad: 

ing in ine contra Naeh tag You ee! 


Men ly ant Nevtrally * the Lords ſe n 
uud, That one deco inſol- 05/70 arty e 
nr; the other was Hab! hn. Gankawpert 
m for the Whole price.” Foutit, e, (Ee ted 
orb. 16. Dec. 17.0, ee denen dvond 44 
Fcipal debrors, withoat memton of RN 
perl ij, the bond ring, thar' be Mone 
tirely to the uſe of one, he becoming banker 
her, as cautioier, was found convenable fe! 
ome, 6. July 171t; Grant.—— Three ny 
ongouſly mediAted with a ffihp, one of them wg 
hard Had ein ſolidun fer the price thereof, and da- 
ages, "the ſhip being corpus #ndidiſibile; and the other 
arty's being inſolvent. Stalr, 22. Feb. 11668, Stra- 
han, 8 

FOUND, That two parties vel Iiferted conjunckl 
an genden, ons” of them wok - ny 


nd for the bf Er 2. - 
93 Scot. 8 bond, ee 2 e null, 9 
mes of two perfotis obliged, by mot Es 
them ay; but not Ay and ſeverally, 

i being only fubferibed by bus of them, the ſub[c6i- 12 
Vor. IV. ber 
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ber, Was, Secerved to 45 whole ſum; Nux. 
eg Had. 13. Feb, W 3 Wes IR 
CURA“ ORS have u ind the 
fore, one of them taking aſſignati 7 
from the minor to the qr 2 . . 70 5 reh of 
y ra g the others; action was on- . Seen 
ſuſtalned a ainſt them pro. rat, +-./,.4 
75 he ue all in the 3 5 name, Por. 1. / | 
1530, Guthrie, Fire or ſix perſons e þ 
a. caper, and taken a Prize, and a decree being recon 
ed by the ſtranger owner for the yalue of hie 
which the partners were all. decerned i ; ſolidutns 4; 
que of them, upon payment, having taken an affi 
and N another of the owners, who alle, mY 
Nie on er by liable pro rata; the Lords fpund, I 
the pur ſu having an ation, mit 5 "el 
defender for- the — 1 with deduGion 
'ſuer s own ſhare, and of the ſhares of the 1913 
ſolvent copartners. Hare, (Cautioners), 180 
Smeaton. One of ſeveral corre; ; debend;, bo 
1 ede ctIx and ſeverally, having paid the, debt, up 
e,.cre ditor' . diſcharge, without getting an aflig 
tion; Nabe Lords found him entitled to repetiiion 700 
the reſt,of the ſolvent co-obligants, only nn ra par 
hat he paid NOTE than his own ſhare, and forth 
-Proparrions, of thoſe who were inſolvent at the ti 
Of the payment. Forb. 21. Fount. 22... Dec. . 
| 0 A principal debtor baving ranted 
; "Op of corroboration, with a cautioner, , — re vil 
found to be a mutual relief between 15 f 
. 4he, original bond, and the 8 in the bong 
corroboration, equal as if bound ſimul gt ſemel oh 
Tame deed. Harc. ( ,autioner).." Feb. 1685, k 
Fount. 18. Dec. 1701, Loch. 17 le 15. Dec. 174 
Murray. The like; where the principal debtor. 
ſuſpended his bond, and found a cautioner in, the {yſp® 
| D 23. 1 1671, ee 
corroboration, with a, new cautianer,, i. co: 
by the principal: and cautioner in the ae 
the cautioner in the bond of corraboration, wa${a 
to have a total relief off the caut ioner in the ore not 
bond. Fount. Dalr. 1. Jes, 1703, enn 
14. Feb, 170%, e like W, bond bei 
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nſpended by the principal and cautioner, the cautioner, - 
the ſuſpenſion; ' was found entitled to a total relief. 
ount. 27. Feb. 1685, Fleming Upon the fame prin- 
ples, in a caſe where one of the cautioners granted a 
"nd of corroboration with à new cautioner; it was 
ound, That the new eautioner, paying the debt, is 
ntitled to demand, from the co-cautioner in the 'ori- 
final bond, ſuch relief only as would be competent to 
e cautioner, for whom he' interpoſed; becauſe, tho? 
cautiqner interpoſing in a corfoboration, he may re- 
ur in ſolidum againſt all thofe'for whoſe beboof he in- 
erpoſed his credit; yet, with regard to others, be 
omes only in place of thoſe perſons for whom he in- 
erpoſed. Dalr. 3. Dec. 1917, Godfrey. 
BY a clauſe" of relief in a bond, Lord Annandale, 
amerton, and four more bound g 5 
herein as co-principals/to Craig F any of the corre 
hall, being obliged to relieve prove inſolvent. 
«ch other for their! own'part, 
ithout the taxative word, a//erarly ; and Lamerton 
wing, upon diſtreſs, paid the debt, purſued Lord 
nnandale to relieve him of the half. Alledged for 
ke defender, That he could be liable only for a ſixth 
part, they being obliged 'to relieve pro rata. The 
Lords, in reſpect of the notour inſolvency of the other 
four co-principals, decerned the defender to pay the 
alf of the whole debt. Hare. (Cautioner) | Feb. 
1683, Lamerton. The like found, where the purſu - 
er, upon payment, had taken an affignation to the debt. 
Hare. (Cautioner) 2. Feb. 1682, Muir, Forb. 26. Dee. 
1707, Cleghorns. ——OQne* of three cautioners beco> +. 
ning inſolvent; and another having paid the debt, u- 
pon diſcharge and aſſignation, and for two thjrds there- 
of, 3 the other ſolvent cautioner's' eſtate ; the 
Lords reſtricted the adjudication to the half, and took 
off accumulations; Forb. 26. Joly 1705, Lillie. 
TWO principals, and ſeveral cautioners, being bound 
conjunctly and ſererally, and the 15 n 
principals, in the ſame bond, being Kelief competent 
bound for relief of the cantioners, te 4 cuutioner a- 
not conjunctly and ſeverally, but gainſt the princi- 
imply obliged to relieve the cauti - pal debtors. 
oners; the Lords found, That t je 
oY R 2 prin- 


j 


296 SOLIDUM ET PRO RAT or 


principals were; thereby obliged, conjanctly aud (ay 
rally; ſeeing the clayſe behoved to be ruled by the; 
nor and courſe of the reſt of the obligation Nei 
16. (De ide juſfſoribus) Had. 14. Nov. 16a. Ton- 
hee prineipals, and a cautipner, having gran 
bond for a ſum, conjunctly and ſeverallys and they 
_ cipals therein obliging themſelves to reſieve one a 
pro rata, and to relieve the cautioner in general, wi 
out mentioning; ra rata, or conjusctly and ſexerally 
the Lords found theſe co: pr inc ipals 1 ea 
relieve the cautioner, who paid the debt upon di 
and. took aſſignat ĩon from the ele Foy: 2 1 eh 
Forb. 19. June 1713, Buchannan. . our 
THREE ae having writ to! a highland go 
man, that they had 6 4 
Socil. liable in ſoli- ſuch a perſon to hu —— 
dum, or pro rata. uſe, obliging themſelves to p 
| ſuoch bills as 2 dyaws pp 
? them for the price of the cattle: and the ſaid 
ſioner having drawn a bill upon them AC cordingly $4 54 
Lords found, That in reſpect they were Lady ont 
ſocii as to the bur gain, they ought to be liable 2 ai 
lidum. Newb, 18. Dirl. 19. Pes. 1665, MI 
 Fqand, That the buying bear by the clerk of a hrey 
Which came to be brawed there, made 2 
the brewery « who were /0chi, . for 
pPrice of the bear, Here, (Sacjety) .- 4+ March, 106 
Johnſton, -—-The factor of 10 capartgers having at 
tered into contract, and bound his e eng 
to his powers, in which there was g, alanſe N 
relief; the Lords found them, rt heleſa, er 
/ocigtatis, liable to thg third party contracter inf 
dum, and not "_ eo virile parte.,; Tount. 26. J 
"on rand. nn ans rag wie Al 
NE partner in 2 ſociety delivering goods- 10 ö 
factor, bay à good iſtle. to de 
: *** they eftion:. redeliyery : snd the; factor Py 
in ſolidum ? allowed to retain, upon pound a 
"£1 $ - the, intereſt of the other 
unleſs, having ſold the goods, be bas paid: theſs paid 
ners their ſhares, . Stair, 9. Jan. 1672, Mongeirh. - "iv 
MERCHANTS CORR, « my... 
PRs fault, the Lords found each owner ; 
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ble only for the value of his Owners of 4. ſhip, 
hare of the ſhip, and not in ſbli- how hable# N 
vm. Gosf. 20. July 1669, Lear- 

onth. —— Thereaſter, each owner was Send liable, 
„ ſolidum, for the damage done by the ſkipper's fault, 
bout regard, whether each man's intereſt in the 
ip did extend ſo far; but, as the damage claimed 
as within the value of the' ſhip itſelf, there was no 
aſion to determine, whether the owners could be 
eached beyond the value of the ſhip, Stair, 11. Gosf. 
2. Dec. 1672, Carnegie. The like; "Stair," 10. 
ne 1680. The Anna of Chriſtiana.— An owner 
ound liable, in ſolidum, to the value of his intereſt in 
be ſhip, for — — upon the ſhip, by 
he commiſſion of-anot arty now bankrupt. Here 

o more was claimed” than fonts he ſhould be found li- 
ble to the ralue of bis: ese 2. Dee. 1725, Me 
iran. | 

TWO or more accepteys of a bill of exchange, REN 
able each, in folidum, unleſs the „ e 
ontrary be ſpeeißed. Gosf. 19. — accep- 
air, Dirl. 29. Jan. 1675, M/. ters "W 4 _ 
oreland. Fount. 18. Feb. #907, © 
THE Lem f wind, bit of: 

E fi That s . ng 
yable to two, they were corre}. * ring 
edendi, ſo that payment made to Conjunts 5 05 
y one of them; did liberate the of 2 bi, bave 
bror for the whole, reſerving ac- they chien, in ſo- 

N to the other party, as accords, lidom n 

eall him wy received' the 'mo- F 
y to account for his ng madre of it. Toon. 1 - 
n. 1685, Roberſon. *. 
AN heir- Fre cannot be convened by a creditor 
the deceaſed, but, pro rata, altho** - 

e had more dy her faber than 1 — if 
e debt ſued for. Spot. (Heir) liable in ſolidum, | 
r. 7 Feb 1636, Home. on pro rata? 
in. portioners, being Bed" ere 

e father's debt, and one of "them reneuncieg, the 
"ds found, That the other cod only be ſded for 
half, and that for the other half the ereditor might 
ad an an adjudication contra hereditatem jacentem. Auch. 
R3 . "OY 
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(Hein) 16. Nov. 1623. Hare. (Airs) 47 Per- 168g | 
Oßwald. A creditor: marrying one of the . 
heirs-pertioners of the principal debtor and un 
chargiug the cautioner for the debt; the Lords ie 
the charger no further bound to relieve the caij,, nt 
ſuſpender, hut for his own third part, notwithilaad 
ing, that if they had been executors,” they. — 
been convened, in ſblidum, each of them, if their T 
tromiſſions had exceeded the debt acclaimed. Sen 
(Heir) 3. July 1635, Duncan. One of te hein 
Portioners was found liable, in folidum,” for a debt 
their father's, without neceſſity of calling the: _ 0 
who was poor and non ſalvende, and had aſſi gned be 
mare to the ſiſter purſued. | Dor. 24. Jan. 1648 
—» An heir portioner is liable, primo lace; only ia 
her awn ſhare, till the reſt of the heirs · partianem e 
difcufted; but the Lords determined not, whether thel 
who were /olvendo, ſhould be liable in ſolidum, altbough{WMnic 
the debt exceeded their proportion, or any in vas 
rem. Stair. Dirl. 23. Dec, 1665, Burnett Tit 
Lords ſuſpended a decreet in rer againſt thre 
heirs-portioners, who were all + becauſe the 
were lee — — — * 7 re — —— 
ars fugicts, Harc. (Air. uly 168 75 
. reduced a r 2 4 i 
lady to pay a ſum contained in — — no 
this uk, of injuſtice, That ſhe was but one of tw 
Aſters beirs-portioners, and yet was decerned for thy 
whole ; and this, although ſhe: bad the whole eſtu WW cv 
the one half as heir of line, and the other by diſpobs 
tion from her father, her ſiſter having only a bond Bor 
proviſion in ſatisfaction of all ſhe could grave: yet ian 
was found, That the fiſter ought alſo: to be called lea 
diſcufled, in caſe: there was any thing-whereunto ere 
might ſucceed as heir of line. — 25. June 1600880: 
Brown.—— The Lords found heirs-portinners | not have 
able, is ſolidum, but if the reſt prove inſo vent, and 
diſcuſled, and no other eſtate be coudeſcended on, t 
then the ſhares of ſuch as are inſolvent do fall * mor 
reſt, but ſo as to extend no further than to their pro] 
portion and benefit of the ſucceſſion; even as an © 
gutar is only liable in vaforem jnventart, and-« — four 


if 
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e decerned ſo bens hie mare reaches. amen 
une 1698, White 
EXECUTORS are not hable. in felidum to pay leg 
ies, but pro virili, unleſs one has 47 aut 
ntromitted with as much. Dur. ans uf 45 
ope, (Exeautor) 13. Jan. #625, able in ſolidum, 
„ Mitchels. Dur. ta. July 1626, ene eee, 
Turnbull . ne of to esecnuto rs 
amnot be purſued, in folhidum; for a Ab et the as 
d, unleſs it be alledged, that he intromitted. or caught 
ave intromitted: with as much as will ſatisfy the pur» 
ner. Auch. (rector) Dur. 22. July 1630, Salmon. 
-—-[n an action againſt a ſurviving executor, the Lords 
dmitred this exception'for the ane half, vi. That the 
leceaſed executor had intromitted with the one balf, 
nd ſo the other eould not be ſued for the hole, unlefs 
purſaer would reply, that the defenders had iatro— 
mitted with as much as would ſatisfy the debt acclaim- 
ed, Hope, (Executor) 20, ou ny nne N 
9. July 1629; Peacock 
WHERE one of more cxorotors: is appointed ro 
intromitter, the Lords found, That | 
he may purſue as ſuch; without con- In — an 
— of the reſt. Mait. 16. July - they ali concur, or 
1365. — Found; That, as one of | have they * 
tore executors cannot be purſued, ee 
unleſs the reſt be called, ſo neither 
can he ſeparately ſue; not even Now dies: part hes 
debt which he would: get by his office, e. g. one of three 
cannot purſue for Ehird part. Mait. 1. Feb. 1 566, 


iin 


the other executor. has intromirted with tie like value 
more than his own part; aud this was found, though 
proponed by the debt or, and not by any other of the 
executors, and the ſuid exdcutor bis diſcharge was 
found ſuſſc ent to liberate the debtor at the hands of 
the reſt. Dur. 24 March 10%, . Four en- 
ecutors 


nd Borthwick.-—— Fang; That one of more \exocutors 
et; Fe annot tranſact; nor grant diſ „ without his Sol- 
＋ leagues, Col. 9. Dec. 2573, Marjoribanks.——As an 
0 erecutor may be convened alone (where there are two 
600897 more) by the creditors for the whole debts, if he 
ot eve imromirted with as much as wil pay them; ſo 
nd na) pay ment be made to one of the whole debt, where 


— — 
a a 


2 ——— — A >, 
, 
* 


ndeceaſed: having been conjoined in the RT 


in ſolidum, er third of the goods belonging 70 the 


*  preratis portionibus, and needs not prove the- parti 
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ecotors being con junctiy nominated; and 4 illeen jo! 
purſue being: grant edit o ali rhe:four,'withoadtoidingiac 
tion, the Lords found, That one of them eould 
alone purſue a debtor,; unleſs all the reſt did ei 


concur, or were excluded from the office for reſuſiſ 
to inſiſt. Dur. 8. March 1644. Four N. 


eutry, and the debtor of one of the bone e. 
having made partial paymente to one uf 3 
_ confirmed, hut within the fourth part of rr 
ſame was objected co, as being more than the credit 
eleim extended to. Tbe debtor pleadad, Th, with une 
out regard to the extent of their ire &tive-debts, ep 
ecutors · creditors conjoined in the e — © 
intereſt in the adminiſtration, and debtors are in & 
to pay an equal proportion to each of them. wee wa 
r opinion of ns That co-exe 
mu concur. in purſuing or diſcharging, | pot 
they have but one office, are ane body, — 
the deceaſed as one perſon, and therefare, any one wa 
king payment to a co-executor, without -concurrend 
of the reſt, does it at his peril. It is. true, the d 
ger is not great, where the co-executors are 
kin, who have an equal intereſt, in caſe: the 
does not exceed. the co - executor's ſhare: but the eu 
of co- executors · creditors is different, a voluntary pe- 
ment in that caſe to one will be ſuſtained or not, 0. 
cording as the 1 receiving payment ſhall, in the 
event, be foun lawful creditor; and therefore 
was agreed, That, in this caſe, the payment was vw IP 
lawfully made. 9. Nov. 1738, Iuglis. 
IN an action of compt and reckoning derween 2 mi- un 
nor and the he ir — — "un 
- utors and eu- the purſuer having tbree tutors; tht! 
rators, if liable defender was only; found-.liable for MH 


only pom: rata? purſuer, unleſs the purſuer wd ho! 

; 4 ?, prefsly prove his partieular intro! ; 
miſGon with the goods acclaimed. Had. B. Jan. 1614/89" '*! 
Edgar. ——-A minor may purſue every one of his tutor 4, 


har intromiſſion, becauſe they. were bound te intromt 


_ Uligenes 1 but ane of the tutors will hate 20. 
4ian 


* 
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jon againſt the others for their intromiſſiema, decauſc 
ach of them ſhould anfwer te his for his 
articular introm iſſion. Had. 22. Feb. 16923 Hunter. 
I diſcharge granted by three or more tators joins- 
„makes each of them liable in ſolidum to account for 
he money. Dur. 22. Feb. 1634, Davidſon. The 
ile, with regard te curaters; Dur. 11. Feb. 1630, 
uthrie.— All totors accepting, are liable to the pu- 
l in ſolidum, for omiſſions as well as commiſſions, re- 
rving aftion- to thoſe who intromitted not, for their 
ief againſt the tutor who did intromit.  Goaf. 3. 
une 1675, Burnet. Falc. 9. March 1684, Lockhart. 
rc. (Tulars) Jan. 2686, Sinclar. 
A RENUNCIAFION of a minor being quarrelled 
at it was only [ſubſcribed by two of 0 ' 
er curators, there being four in all Mut they 
olſen, was ' nevertheleſs ſuſtained. af in a body ? 
pot, (Tutpr) 9. Feb. 1628, Chalmers 
Three tutors being nominated conjunctly, in a pres 
it, at the inſtance af one againſt the other two, to 
ccept or renbunce, one of them compearing and re 
euncing, and the other alledging, That the pupil was 
t ſufficiently authoriſed in chis proceſs, the alled ge- 
e Was repelled, and proceſs ſuſtained. Dur. 8. 
ch 1628, Muir, „ 23% 
A BOND having been found null, as being granted 
y minor having curators; winhout 290 
ir conſent, this objection was alſo -Quoryma''of 
epelled, That the act of curatory tutors and cus 
las null, eight being choſen, one of rattern. 
hom had neither made oth; nor 
vund caution : - notwithſtandivg whereof,” the Lords 
und the act of curatory complete. Hope, . 
g * 
and ane - 


& # 


, £ 
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i, March 161, Airth.— Three tutors 
vally nominated by: the teſtator, one dying, ä 
er refuſing to actept, the Lords found, That the 
hole office was thereby devolved on the third who 
d accepted. Had 1a, Dec. 1609, Fawſide.— — Five 
utors being nominated; without mentioning confurdsy. 
1d /everally, the nomination/was found effe dual, tho“ 
wo only accepted, and they found liable for omiffion 
dc intromiſſion, Stair, 14; Gosf. 15. Feb. 1672, Ehies. - 
a TUTORY teſtamentar expires not by the _— 
048 O 
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of one, although the tutors were named eonje 
e (Exeontors) 23. Jan. 1621, Stewart. LA 
ry teſtamentar being. to two jointly, the dend en 
of them evacuates the office. © | pad en en tra 
1671, Drummond. e £244 7; 44088 * 

. -» TUTORS being omitted TY a gvorim; y 
all refuſing to accept, ſave one ; yet the ors foal ) 
with regard to a nomination of tutors, That r 
the failing of the quorum, nor even of the fe gre 
is ſufficient to ſopne the nomination, 10 long as any WT h 


of the tutors nominate is willing to for . vec 
Lords thought the deceaſed's inclinations were to che 
any of the perſons named rather than the 1 ba 
Fonnt. 22. Dec. 1692, Wats.— The Uke fe nd tor 
Fount. 22. Feb. 1692, Counteſs of Callendar 0 
act of curatory being made, dearing a nomination ny" 


- curators, . three of whom to de a um it was foi 
There could be no curators unleis ow bud s 
Srair, Gosf, 25. Jan. an. 1672, Ramſay. : + nn + ne 
A DEFUNCT having made a — oft a 
to his ſon, with a blank for the qu m, and his Li rty 
and another friend, fine quibus non; bat that friend tte 
- ing, and his lady 'remarrying, and the quorum 2 led 
ing filled up, this made the reſt ſeruple to a&,-alledgi 

That the nomination was fallen; and chibefars/f 20, 
having raiſed proceſs in the pupil's name agalnſt dia 
ſelves, craving, | T hat they might yrs Wy 
the Lords found the tutory null, the two 
having now failed. Fonnt. 1. Feb. 16886, Maryoif ble 
Montroſe. In a ſuit at the inſtance of; turor ce 
geainſt a debtor of their pupil, the father having 1 
| . Three or four, and the relict fue gue. nom, and\decuny3*, 
any two a quorum, ſhe always being one; ant 0 ee 
thereafter remarrying, the Lords found the tr QT 
null, and that the debtor could not ſafely pay 10 

. children were authoriſed, either by the neareſt "off 
| ſerving tutor in law, or. by ſome other taking 2 f 1 * 
tutory dat ive. Fount. 24. June 170 , Aiken beuge 
A man ſettling his effects upon his el cit doe 2e i 
did, in the ſame deed, [appoint his-wife and ſi 
perſons to be his ſon's tutors and curators, - the cu 
| jor part of the forenamed perſons acc 


in — to be a guerum, bis faid ſpouſe being 4 
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and fine- qua nom, and htruſted with'the _ 
his ſaid on Caring his minovity z with'pdwer 
enarly to nominate:a factor, who — — e fole- | 
tromilion. The whole tutors, except the wife, refuſed- 
accept ; upon which head, it was ſo and, That the - 
d nomination ef the tutors was void; and that there 
as acceſs for the ſervice of a tutor of law, 14. Feb. 
35, Blair, —A woman, veſtita"viro, being named tu- 
ix ine qua uon, of which: office ſhe is incapable, While 
r Balband is alive, the queſtion oceurred, if this"be-" 
red to ſuſpend the whole" operation of the tuto , or 
the reſt, in the mean time, could act without hier. I 
bated, but not determined between Wemyſs and the 
tors of Chartatis, Daa 7s... * 
SOME gentlemen of a county, baving ſubſcribed 4 
mmiſſion to a party to appear for 6 
m before the barons of exchequer, - 410 contels 
| negotiate ſome matters that con- ria mandati et 
ned the intereſt of the county, and, ne tiorum 
jon the mandator's neglect, another geſtorum. 
ny ſtepping in, and negotiating te i007 
atter ſucceſsfully, this negotiorum geftor whi found 108 
led to be refunded of his ex pences in ſolidum, wal 
rn whe ſubſcribed the 1 1 
Anderſon, — An agent, employe Joint by 25 
al perſons, to carry 4 r their 4 Feb 
boof, was found to have action againſt each Gf his 2 em- 
ers in ſolidum ; for, as the agent would have been 
ble to each in ſalidum, for any miſmanagement of the 
oceſs directs mamdati actione, they ought to be Bible 
him in the ſame manner contraria actione. Feb. 
zo, Chalmers. Several heritors in a ſhire having 
ced with a workman'to build a bridge over a cer - 
1 river, for which-they were to: pay him L. 130 Ster- | 
g; in an action for payment of this ſum againſt one | 
the covenanters, the defender was found liable is %% | 
um, reſerving to um (o operate his relief from the 
der heritors. - 4m. Ney. 1730, French,” 
\ DOER for a lady having cauſed antedate an ene. 
ion of an edict, for confirming 
cutrix, and ſhe having made Delisprens, his 
of, the Lords found them both ab/c ann 
teby. liable to-the party — = 45. 
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his damages, conjunctly and feverally Breve 
13. Jane 1716, Sutherland. The Lords both ſuſtas 

ed proceſs againſt the heir, who was convened forthe 

terce uplifted by him, and alſo againſt the tenants u 

were convened for payment of the ſame duty, and th 

in ſolidum againſt both. Da. TS: | Feb. baue dug 
fermline. ! 13124113 © 21 ted : ima 
'LITISCON TESTA TION being mades ib. 
geainſt a number of perſunt in 

Wrongous en, ſpulzie, and the — be 

mitters. them all being proved, the qt 
- was. found to ede among U „ 

and to have execution — each pro rata; but one 
them having deceaſed- after litifconteſtation;” the ref 
were found liable None _ _ proportion.” —_ den 
Dec. 1609, ous intromiſſton, e eb 
intromitter iu not — in 12 um, but à Joint in 62, 
miſſion, proved againſt many, does infer againſt e, 
of them an equal ſhare, unleſs it be 3 ee nec 
of them, that they intromieted wit 
| bur there is no neceſſity to prove again each oft 
| the particular quantity of their 1 
Dirl. 17. Jan, 1668, Strachan. Th | 
ſued within three years, ate liable in Mid, E : 
after three years, being reſtricted to limple i cer! 
fion, and a promiſcuous intromiſſion of many 
proved, they are all decerned equally pro alu, uf era 
the defender, or bee prove that ſueh an one ri 


tromiſſion was leſs or more chan others. Hart, (S ey v 
zie) Jan. 1687, Strachan. In a queſtion; nd de 
——5 theſe accomplices, who had aſſiſted a tenat 8. Fe 

carry his goods and corns off the ground, td the p; a; 


dice of his maſter's bypothec, ſhould bo liable i utio 
dum, or only pro rata-for the damage, where no 


lence was ufed in the away taking; the Lords, c dt ſuſ 
dering the introm-flion to be unwatrantable,: and rds 
though they were not ſharers in the bonefie, yer; Un the - 
was a delinquenoy. in ſue genere mali e en 2 
allowed, would encourage tenants to help their ef iilme 
bours in defrauding their maſters, by clandeſtinely: pil c 


veying their goods and corns off the ;groundy 4 u pre 
Tore, e py NO mne | 


— * N Bees 


"A d b«4 . 
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the aſſiſtants nable .  Fount. 18. Nov. 
794, Lord Salton. 
FOUND, — — eſcaped out of 
ard, one of the bailies could not 
convened Nun damages, ' except - Magiſtrates Sad 
he whole bailies and council were ufer 4 Fee 
d but found that part of the 7. 8 r 
wel relevant, Which bre, That hne 5 
a5 ſer at liberty by command-of the faid bailie, who | 
berefore ought to de cohreded as propriam culpam.. 
ope, (De actionibui in fattum) 12. _ 1615, Gray. 
ad. * Dee. 1609 Creig.—— The 1 3 Dur. pennt. 5 
an. 1627, Ker. Although a priſoner eſcape by one 
agiſtrate's fault only, yet all are liable, reſerving to 
dem their relief agaluſt him, or againſt the town, if 
e be inſolvent. "Da 11. Auch. (Caution) 14. Nov. 
634. Brown. — One of the magiſtrates. of a. town, 
> himſelf, upon the ereditor's charging, had impri- 
ned a rebel, being dead after the nf c eſcape out 
priſon, the Lords ſuſtained action againſt the other 
agiltrates ſurviving! conjunctly and ſeverally, and 
hat without any neceſſity of -ſuing the repreſenta- 
ves of the decealed. Dur. 24. Jan: 1642, Smith. | 
H:IR and executor ſued and held dwg wn and 
ecerned to pay the debt, Without ̃ 
ding in the ſummons or decree, * 4 . 4 
erally, or in ſolidum were found gainſ! ſundries, if 
ble each for the hal only: though each map be char - 
bey were liable to have been ſued ged 1 in ſolidam! 
| decerned for the whole. Dur. 0 
. Feb. 16265, — Though, where two execu- ; 
rs are decerned to pay to a creditor, he may ſeek ex - 
ution againſt any one in ſolidum, if his intromiſſiunn 
unt to as much as will pay the debt; yet this was 
t ſuſtained againſt one of two intromitters: for the 
ords found, I hat the ſum ought; to divide though, 
the purſuer had infiſted, the decree would have been 
wen againſt them is ſolidum. Dur. 16. Nov. 1626, 
dalmers. Found, Tnat tutors were liable to their 
pil conjunctly and ſeverally, although: the decree 
u pronounced againſt them only conjunctly, and not 
= them, and every one of «them. Spot. (Tutor) 
(Tutor) Dur, 9. Dee: 2628, ute. The Cap. | 
Vo, IV. tain _ 
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tain and owners of a ter being decarted, bot un 
conjunctlj and ſeverally, ta reſtore a ſuip and dos 
that they had ſeiſed ſine culiu, though, — 
Rn Auſpiciog, one charged for the w * 
ſuſpended. The Lords found him liable info 
for the . behoved to be underſteod /e 
turam negotii : and here the defenders were unh 
liable in ſolidun, both as exercitores,' and as being 
able in a factum indiviſibile. Stair, Dirl. 9, Feb. 461,81; 
Prur is A decree, ordaining two, perſons. ta pay 
dertain ſum libelled, was ſuſtained to bind them 
Junctly and ſeverally, although the decervitore did 2 
expreſs it, becauſe the libel, in the preamble, bare, Tu et 
„they were bound conjunciy and ſeverally,. -which the 
Lords found, ought to regulate erer | 
(Decree) 2. Feb. 1630, Ker. 1 | = # £44 ti lat 
TWo executors confirmed, having o 


Two creditirs cen. *8ainit a debtor, decerning him whe 


pay to them, but not e rhe 
Jones in a decree, Aenne 


they can charge 
: fn folidum, or > * 8 _ — half z fot 
re rata ee tl 
pri ment of the whole, was only erg 
tained ſor e half. Dur. A 1 ne Face 
3 7. March 1630, Semple. e 449 Yourk diff 
F vom That when feveral perſons ave; conftiteid 
ſheriffs in that part by the Lu 
Quorum of judges. no ſentence can be by. 
them, unleſs they be ne prese u £ 
Bal. (Judge) 10. July 1558, Henriſu. eat 
A AT TER, ſubmitted to a certain number of wen! 
4 was eſteemed to be referred to thei) 
of arbiters, ; — — dere 44 
| 2605, AK vow s/o — — the 
2 this reaſon, That it was —— 
each haviag-named two) who, 
— ware. -to-chuſe; an overſman ; SA — 
was gisen only by two, who took on then te now 
nate an overſman, the other two diſſeming, alhoup 
one of theſe two. Was ann 
18. Nov. 1696, Watſon. e eh wy 
"0 + ns auditors being nominkted, two by "each 
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anctty, and three” only —— 
us found ſufficients'! Dur: ro; Janna 45 Math. 
A LEGACY" leſt : children to be emplbyed for 
jeir bahoof, at the fight of ſever bk vhs 
erſons, andlit eee e Of xruft ess. d 
mployed by the advice and conſ ent fe 
f them 'all,exeeprenc; the bords, in a proceſs, at tit 
aſtauce of the legutorsſiagaiuſt tholexecuror, found, 
That it was mot empfnyed u it ſhould have been, ter 


1 


ell 
- 
a " 8 
„ 2 28 eg, * * 


3 
2 a 


u v ant of chat one'v conſent/ (he beirdg:abſent at therqms 
e oying) and therefore dete rned in favor of the chil» 
Aren? Sporinf&rpacy)? rg Feb. 2624; Hunter. 
an having left 2500 merge ta his children with 
cre power to foarcfriends; aamed in the deed; to Uivide 


e. 


he fame, us they ſhould -e chuſe, among the childre 
the Lords! found, That ohe of the 2255 friends, bel 
lead, the diviſion made by-the three ſurviving, cou 
ot ſubſiſt, hut that each umuſt draw an e. 1 
if the nomination had not been made; and whey it Wis 
rged;, That, in a tutory/ the death of one does hot . 
vacuate the nominatian, it was anſwered, Fhrte us 
difference between a truſt of a current admihiſtt at ion, 
ich implies a tract uf time, and: truſt xh. done 
bogle act; in which laſt, as time is not implied, there 
s n0 preſumption, that the granter had the dennh af - 
yy of the nominees. in view, ot intended, that, by the 
death of one, his teuſt ſhould acereſee. ta the\{ufvivess, 
tele where the dead bears power to any df ARE 6. r- 
m named; ar-cſtablifhes -a/prorum. Fount. 10. Feb. 
69, Moir. «——Thore, 2 a ſubmiſſion to three 
lriends, tust when they foum the: father was in need, 
the ſon ſhould pay him ſuch S yearly ſum i the Lords i 
t the friends, Without the third; to conſtitute the al}- 
ment. Fount „. Jaly 1694, Ridde. . a 
THE mortificat ion ef an hoſpital, catry ing a power 
is three perſane named, or any twp „ (-1T% 44 fg 2160- 
of them, to adminiſter and-mpnage : Of manager a 


now two of the three being dead; 81 
be; Lords found thwadniiniration oh 
89 * 


LL 
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Nke a tutory, and chat it ateraſced to tha | 
the death of the other two ————— —àñ 
ſkanding the ſaid words of the moreificationzandiſgal; 
That after the third ſhould a lſo decæaſe; the noi 
on belonged to the heirs of tha mortiſer ; but hett 
in the preſent caſe, the mortiſier was a thaſtard; and 
had no heirs, that here it belonged to the: King ent 


mus heres. Fount. 15. July 16805 nen 42 
ee e. : 10 5 | 
A COMMISSION. daing granted by the Lords to * 
„ pekſons, jointly, to take a- party 
of ee oath, the commiſſion was ſuſtained; 
, 54g, the oath being clear, and nqthing be - 


ing objected that culd have been further inte trage 
\3hongh. it was taken but by the, one commiſGoner, th 


other ow abſent. Stair, 13. Jan. 16 Js e = l ; 

IN a fo e. of three, one of the partners, was fe | 10 
„Dr i «  linble.to. theoths . 
Wers belle. wa eſt 


aas eee N Sd. 1 £ 415 hat 
u CAUTLIONSER for 1wo. Kent wh 0 ex an 
ea79bl gants in a bond, 3 is intitled to-a; Loh relle 
ga inſt both, although it appeared, by a; Jeparate.c 
that ape of them was 71 2 cautioner forthe « 7% 
Fac. Col. VS. l. p- 247. Kenzie. Kea Nov 120,10 7 | 
A PROVISION to children of air uin) by irs 
the father was bound to lay out on annua 
declared a burden upon the. infefiment of a v 
_ 'gbildren of a ſecang. marriage, was 5 to N be pi 
ſecond wife s liferent for 9-0 nne ns 4. the "I 


Paton, 14. Dec, 1186. ge 2 he 
i orgs a bill 1 18 edi to. one: et . Doug! 
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one, each, by his acceptance, becomes liable i” /o/idum. 
Fac; Col. v. Hi; p. 11. Gordon, 20. Jan. 1761. 
THE paſſing at the bar, at moving of a reclaiming. pe- 
ition, from one of three defenders, who were mage li- 
able, conjunctly and ſeverully, by a former interlocu- 
br, was not to relieve the other two of any 
port of the ſum decreed. Fac. Col; v. III. p. 2. 
bay; 21. nasse 5 
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THE Lords refuſed to ſuſtain action of ſpulzie, where 
he goods were libelled to have been 
Fn the defender's owm houſe, and con- What underſtood 
ſequent! diſpolſeſſion not alledged, t be a ſpulzis. ; 
ulthough they belonged to the purſu- „ 
er; but found, That the purſuer could only inſiſt for 
eſtitution and delivery o the goods. Dur. 8. July 
1628, Aliſon. ——A liferenter, in pofleſſion, cannot be 
ſued in an action of ſpulzie for cutting of wood, but 
ah for wrongous intromiſfion, '#f ad verum intereſſe 
grit. Col. April 158r, Drummond, ——A part 
Inding another winnowing corn upon his ground, aol 
| bring thereupoꝝ tlirown the corn out of the facks'a- 
Long the ſand, but taking nothing way; the Lords 
ouhd this a wrong, but no fpulaie. Sinc. 43. March 
Vat, Miller.——Lating up growing corn upon ground 
hat had been commonty, but peaceably pollefled by a- 
lother as his property only for two years, was found 
levant to infer a Tpalaie. Mat. 1567. Cule- 
ulindie.— It was found a ſpulzie in a magiſtrate to 
deck up a ſhop, by an application of whe ſhop-keeper's 
litors, without calling the party pringipally con- 
jerned. 25. Feb. 1720, An „ 
FOUND; That AA was a relevant exception agaitiſt a 
pll2ie, that the defender was in pofleſfion, and thas 
te purſuer having, reve manu, enterèd thereto, the ſai 
fender expelled him ,incoatinenter. Sine. 22. March 
241, Halyburten.——But the contrary was found, 
ven it was en inferpalle. Sine, March 1540, 


a 


II was found fufficient,in a Ipulzie, to prove poſſeſſion 
— a 1 


— 


. 1 2 17 E. 


* * : 0 reheat! 22 Aim generals alheugh the w 
7 15 liel "requiſite: and quality of the 
e found. au adlion . not libelled. Ralf. bet) va 
of hats. „ 6% Match 1843, Dune 
43 actions of ſpulazie and ejeftion;t 
Lords found, That poſſellion a len Geier 
to. be libelled, and that it is nat nequilite £6: libel e 
title; dot if the porſuer does libel,a title iab bis 5 
ſeflion, it was found not neceſſary to prove the 2 
but barely to ſhew it, Lula tenitur es caſu Wo len 
fed non frobare. © Balfe (Like) 22, March AAG, M 
gomery,——The like; Sinc. 24. Nov. 1841, Ogi 
Colv. March. 1587, Godyeard. —rry An. « 
eutor may ſue 3 ſpulzie of the deceaſed phoyy 
though ſpulzied before confirmation of the eſtar * 
and therefore before the executor. obtained poſſeſicſ 
Nieolſon, (Spulſrie] 14. July 1619, F e 
ſpulzie of corns was ſuſtained, at t inſtance of f 
ita r a tenant, who. died after. "the corns were f 
rated, againſt the maſter, and. that withou 1 
confirmation; : although. it Was alledg d, That 
corny. would belong to the s hoe 
Cs to me. 5 er for Ns arg: bor this 
decided in reſpect of the relict's pol e 
1 K of the ſpulaie. — . 


1626, Ruffel.— A man being in poſſeſſion of any par 
teinds int of a title that he has 12 the wach 
tbe Lords found, That he may Ky. a ulzie 9 
whole, becauſe, in this caſe, paſleſſion ok 
the- polſefſ ob of the Whole. Balf. 4 21, 9 
1549, Merehiſton.—In a. {pulzie of teinds; this alle 
ance was not Y zarde d, That the broca: "Holds 
3 10 20 0 polium 1 i/dem cor ora, whic 
fore by him who ſeeks reffitutian, this vat 
ing 1215 caſe Ae, Where the purſger's 2 4 
ther crops cannot infer, that ſhe-was poſleſlar obs 
crop libelled, whereof ſhe never had poleſion. f 
7. oly 1629, Renton. ne 
HOUGH a maſter may the a ſpolzie, is "bis 
— name, of . goods taken wrong 
71 whom the ac. from his tenant, where the renal 
tion is eh only poſſeſſes. in the an s names 
. A is the goods {| a 
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ven by the n his tenant 10 ſteelbow, Eng 
they entirely become the tenant's property; the Lords 
found, - That the. action of ſpulzie is competent to the 
tenant allenarly. Sinc. al een ” Feb. T 549, 
Daries {in POS ACTIN © 9 2937, 
THE Lende that a Juſt title, acquired after 
the ſpulzie, does not berate the de- 
nder retro from the date of his title. Spell ante 
zinc. 10. Feb. 154t, Sommervell.— omnia reſtitu- 
In an act ion of ſpulzie, the Lords re- te 42 
faſed to admit a third party, offering | 
o compear for his intereſt, and to diſpute Fs poſſeß 
on and property, 2 ſpo; liatus ante omnia reſtituendus 
? Sinc. Balf. (Spulzic) 13. Feb. 4541, Town of 
ruhe brocard, /po/idtrs ante omnia reſtitugnidus 
1, does not hinder the defender to inſiſt in a reduction 
( the decree of ſpulzie, altho' he has not, obtempered 
he ſame, and that the brocard only takes place gn ando 
atur de propri e tate rei ſpaliatæ, vel de alia a 
rincipaliter, at nos quando agitur per viam redudtionis 
retractandam ſententiam ſuper ſpolio contra '\aliquens 
ten. Balf. (Spw/zic) & March 1541, Halyburton.— 
ha ſpulzie of teinds, found, 1 hat altho” the urſuer's 
itle had not been good; but that the ers Rad 
en better; yet that ſhe had good ground bs foe this 
ion, quia ſp oliatus ante omnia reſtituenday. . Dur. 
July 1629, 'Renton——Spoliatus ante omnia Tinu 
aa eſt. Stair, g. Jau, 1669, Leomanm. 
FoUNp, That it was not fufficient-to offer back ry 
polzied horte, after the defender ie 
ſummoned, except he had been Exception ag 70 
fas good caſe as at the time of the he ation. ' Im . 
ation, and that the offer bad ba, 746 156. 
en within forty-eight hours. Col. goo, «de Tec centi. 1. 
Al I man may be * | 
ds tn * thoky M37 
| Ralf. 9 72 47 


| ed for ſpulzie of all the 
t ae, | 


| FE * 
on- an 
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theſpulzic; eſpecially, as the brother obere dre 
took aWay the horſe and 3 bim at hee ene | 

immediately after the offer. '' Had. 12. Jun. v 
{4 .—Keſtitution, *-thoaghs* * 
hour after committing the ſpulzie, was found get 
levant, unleſs it had been made cu oma cd A 
3 reſtirution of goods, after deter foi 
| wan fbund po reſtitution. Nicolfos; 'f 2 
| hes Knows. ——Unleſs' the deteriorstien had u 
pened, caſn fortuito, which would have' fanden out; « 1 a 
the goods had not been poinded,' Nieolſon, 
3. Mareh 1624, Leſlies.— The Lords fo 2 
eption of reſtitution of ſpulzicd goods, within 4550 
and the purſuer s receiving them back; relevant tt rol 
Hide the act ion of ſpulzie. Nicolſon. (Sa) 24 my 
7624, Syme.——4 meſflenger having poiided . 
wrongouſly, it was found no defence, I Rat dle 5 e 
prietor did re · apprehend the ſame, ſeeing his polldili 
wus but momentaneous; the ereditor, at ory | 4 
> CLLR was, having raken the ſume Ba 
in in Virtue of the poinding, Dur. 9. Nov. 108888”? © 
on. This exception, iti an action of fpolzie, # | 
_ vi. That the purſuer, fix days” after WP”: 
g awa of the goods, rook' then ; vt 
is Col. ar. April 1575, Dunbar. IF 7 
PERSON, being the "King's Aa tid in 
mitting with 'eſcheat goods; Mi _ . 
. Colourable manu, without declarator,' this wh” ; 
title of OY; found ſufficient to liberate uy =_ 
fon. © feli. Sine la cafe of ſpill 
*. een evidents, fuch as tyfeftmnen 
&c. he Lords W That the libel being p rg | 
purſuer ought to have bis oath in" litem, "as I 'v 
cafes, although the defender had this coloor, Tb | 
itromitred by virtue of a gift of the pirſtler' 3 ms 
| Joly 1383. Balmanno.——— The f 0. f 
Col. Dee 1576, Kel od eh h — A donate, bes 
pron ten with goods in itte cultody of the eter RN - © 
| lis, before it was proved in judgment tha bat they . 
bone to the deceaſed at the tĩme of Nit ny 4 
und liable in ſpulzie.” Col. #4; Nov: 187% e all 

F head. —— The' Lords decerted à man in ate ed 

deveaed baitard's goods, who Was refiabilitaten 92 


by 
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ag, althaugh be had 7a gil, c. „ Fri gift, 
hardy, from is Majesty i eil a lettey Yom him 
the ſheriff to poſſe@ him. Y Sine , 12,;Keby 154, Ba- 
ard's executors. After:;decree for a debt deing 
king out a. precept of arxeſtment and poindipg ; aud 
wing accoxding}y poinded, was found Hable in a ſpn- 
ie, yotwithſtanding of the co vratuꝶ tiluluſ of the pre · 
pt af a judge. Sinc. 26. Feb; 343, Wenchep. 
n alledgeance of lawful; poĩoding by; the:relict for her 
dt, (ſhe having right. to the. third, hich far. ex 
eded the, value of: the goods poinded) did not Slide 
e ſpulzie ſued a gainſt her by the executor... Nicolſpne, 
ſpulzie) 14. July, 1619, Douglas. A- fartz hay 
en a horſe coming home with mea] from, angthen 
ill than his, on, ud to which the owner of the 
iſe was thirled,/andz.ip an aRtion of ſpulzie, defends 
mſc}f with the. book. of Majeſty,” and the culfpm-ot 
at country,;viz. Athole z the Lords ſuſtained-the ex» 
ption to liberate from ſpulzie, but not from zeſtirya 
on of the horſe. Dur. 14, March 1635, M. Kay. 
ne being ſued for the ſpulzie of a horſe and a load e 
un, alledged, That the horſe (which belonged tg the 
iller of a milLwithout the bares was 9 
] and detained as eſcheat, conform to the itarute 
ing William, cap, 9. for carrying; the ood ders, te · 
1's corn out of his barony to another mill; anſwer- 
„ The ſtatute is nom gane in deſuetude. ; The Lords 
und the defender liable ſor reſtitution of the horſe in 
t quo, but refuſed to find him guilty of any ſpulzig, 
reſpect of the,colourable pretext he had for ſeizing 
d detaining the horſe upon the ſaid ſtatute "Hard, 
uzic) Nov. Fale. 1. Dec. 1683, Thin. The 
rds refuſed to ſuſtain this defence in a ſpulzie,' viz. 
bat there was an immemorial euſtom of poindi 
ei manu, for the non: performance of ſervices to the 
Mclors of a neighbouring tenement, by labouring 
eir grounds, and ſhearing their corns, whoſe infeft- 
ns bore ſervices uſed and wont. Forb. MS. 19, 
b. 1714, Brodie.——The meſſepger being convened 
2 ſpulzie as one of the ages the Lords found 
e alledgeance, praponed for him, relevant to liberate 
1 both from the ſpulzie and wrongous intramiſſon, 
| 2s | . Vis 
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vis. That. ha: poĩndei, h virtue of the Lords leit 
rected for poinding the-cpurſuer's goods; fon the 
therein contained; although the decree;;/whe 


ing was 3 not given! againſt. che 
_ — that qt was not e fault, that itHerlem to 
were wrong directed; and, as he had no te 
to ſee the, decree, ſo it Was not his bee if 
or ſearch the Jamg.. Dur. 4. March:16aB; 


aititle, brevi manu; to n —_ 
remaining with the! diſponer,: though id m 
ef an action, was found — 

tandum Helium, imnleſs;the=dif - had: antremini 
by! violence, and been reſiſted by feree. Stain e þ 
En. 1662, rvine. Though an inhibition of tein 
_ wiuhant:aiſentence: following: thereon, is :n07ful 
title for drawing the teinds , corpora, Jet it 
found a colograble. title to bar a ſpulzis: and therek 
the praceſs Was only ſuſtained' for — ec .. 
Lon, Stair, 27. Jan. 1665, Bearfgrd, = a an 
ſon, updh à decree of a Highland circuit ing my 
diately poinded, though the decree carried a wa 
1 charge, but gs naming on what x 
4 ys in A preceſs of ſpulzie raiſed on this a6 
Look 70902 That though the aer though iniqu N 

= . 8 warrant.enough to affoilgie | 1 'TE 
declared jt to be wrongon. 1 dert w U 
ſtitution. Fount. 19. Feb 4.302, Sinclair. | 
of relief, granted to a cautioner, there; ae 
obliging the principal debter 10 relieve: bid can 
and for that. effect to pay, the money ,» Bot 30 ad, 
Ares Al but — the credizor het wien anda terta tt t 
Offer gage g of. the! term. the cautjenenir<gphien da} 

of relief. | | 


, and obtained a 
the bailjes.of | Edioburgh, w lich he put · in: euscui ods 
Upon this poinding; unwarrattable, in reſpoũ bei r 
a igation to pay was conceived: fenen af Ae 
or, and not af the cautioner, the common | 
tented an action of ſpulzie 3 and the queſtion 


\ Whether the eceprT. of poinding Was not A: 6c 

"rjrls $0 defend 6& from the penal conſequences, af the. 
tion?,, Thi 1 not e be 
Keb. 11225 e We: 181 vob; > l 1 wy * 
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| — — 
to call his -warrant in a I 
teinds, where he had a A 
in poſſeſſion. Sia. 23. March 1 5475 8 
Found, That neither the King's private letter, nor 
0-2 YI the privy council, can warrant 
Col. April 1586, Mar. A man 
ſued for of 'teinds;.. becauſe, he being a 
Ain bin Falera houſe; had led his father's corns 
| into the A his excuſe, ſuper nec. 
; pared], avi was not admitted, but the Lords decla- 
, that they would give the better attendance to the 
wee, and reſerve the aden 10 nnen | 
10. Dee. Ne Glen. 


7 1 ber profits bs in a « ſpulzie. e violent Profs. 


Sulz, after three Jears, refirited 1 to rongens intros 
Fr See eee Kd ; "FRONTS 8 


; 1 „1 800 2895 I os 
Giite, FT 2 36:01 3 | 111d 


8 Par E E E BY. 0 W. „eb la 


I'S x30 : 5111 


THE Lords, bo an ation of tai of cut, wh 
oplnion, altho It not into an 
Reetbow goods, Whether — 


Veen That 
g delivered by the maſter to his property of the 
unt, at ſetting the room, might be maſter er te- 

inded for the tenant's debt, and nant. n 
t the maſter would have only ac ae 
 apainſt the tenant for the ſteelbow, at the time'ap 
ated for regelivery: thereof; in 7 that the fe 
dds became the tenant's „ ſeeing every 
r they were: changed; wad Lane them that 

> delivered" byithis maſter to the tenant, could'n 
ly be extant, 46 reſpe& of the alteration by the 
—— Which alreration made them 952007 
= renee? aſh: and therefore 7 * 
bow to a a not 
dle maſter a. Had. 4. Nov. 16097 2 


\ 


. 8 A u * * N D.. 
kim arthetiſh: py: — — ny 
theiherivor's eſeheatʒ and n 
en nat te the hrs or rxecttorr-of the 
he detiraſeil before'the'ifh of the tack. anion 
Duri Dee. 166, Lawſon. -- Bot, whert 
had vo tavke, the H. ords oda ined bis. in ſue 
rode lie herſt ec i 8 ! beware of 
And Hit um yi theffeit ; und! t t 
ſtanding it iwas/ulledyged;, "ine, as) the! Horitbe e 
wot remove Himiwithoutid law] yh 
no more could the ——— ad 
craltyrhet goods, being the means whereby W 
— — forth vhs, al 
. „ alle bag 
after Whitſunday, or to remain in ur Koene; till 
dee e op Bn „ Us ihe R639 wing 
naked donator to tlie inge ound För der 5 00 
18 / J Behaveii, I p N 8 N 0 , 
, Lords fol that*Reelbow 90 ong 
ab e extcutorg, „not tg 
Whether it tho Bb it was 84 Wage iP * 
goes N 75 * ie 2 12 undi, e bd 
er ua 3 b 1657 (Peep fp rivtarie;.. as wil 
100 62 1 rt: rr 1 and tf is was four g 3 


, hereby "thy 

0 ro thi 2 5 of he 1 a 
90 9 8 19 10 TY | | 

* ques l | Wet 08 »W9] % ent 2 pooh 155 4 
A. ele, 8 LS n uy 4 3414 1 4 


48 2 94 
| bas 29 Hör . io, BY | 


ei hey 


telt 


tom dec. lf 0 
chivtoit! > / T5 ne N | t 
H N 25 13 tha N 
teritvrs: $tatf: 1 8 5 2 
Dux. al 1025, tan. 
| — 0 21 1 85 162 624, de — The. 

ion for feder of irs, (pace 


bs q 4 


zake an allocation, | 

fon, it was nor that- — — 

ight diſtreſs any to the value of their teinde, e. 

is tipend was ſettled. Fount. 36. Feb. 4696, Cou- | : 

r. A creditor. having- poinded:corns ſtanding ian 

| r th Fragen a;rip of them to the marker” 

all be could. do, in that caſe, and the 

5 , and ſume preceding reſts, 
ante before they were threſhed, 

90 carrying 4 en aoſwey to the ; 

-inds ; the Lords found, That the miniſter had com- 

itted no ſpulzie, but that he had right to retalp, in 

o far as extended to the: common 6 ion 

fa year's ſtipend, but not for any bygones, and: that 

mult. reſtors the. ſurplus... Fount. 22. Dee.” 1658, 

athcart. 

AN intromitter nl le wilt be Found liable w 

ay the miniſter; his modified 8 

ſolidum, for the whole quantity of e 

is int romiſſion, if it tend to ſo © epery 

och as will pay the miniſter's ſti- a 

end, notwithſtanding, that the reſt | 

{ the pariſh had intromitted alſo ;. and the- 

ad no relief to get, but from the granter 10 bla rack, TY 

ho was a dyvour. Hadd. 20. June 1623, B 3 

| miniſter, conform to his 9085 Glo the iſh 

or their reſpective: proportions of their toinds, and 

ne of them ſuſpending. upon this reaſon, that he bad 

nly taken the graſs of a room from the herjtor, for 3 

mmer paſturage of fome goods, and had paid my 1 

uty before the charge given by the winitine ; 1 

ords found, in this caſe, that although the heritor 

ad right to the -telady of the lands, both great and * 

all, yet che miniſter might il} ſeek payment of that 

roportion, laid upon the teinds bf the lands, from the 

ſpender, ſeeing the teinds and intromitters therewith, — | 

ere, by decfee, 'ſubje@ to the miniſter, on his pro- 

ing, that the ſuſpender the lands the year | 

pntroverted, and that the ſinall teinds vf the cattle 

hich he paſtured thereon,  extended- that year, to as 

ach as the ſum wherewith he was charged, /becanfe 

had his relief againſt the iter, the p yment to 

hom was found not to gs e himſelf e the mi- 

ver- nuütter's 


* 


1. 


OTF ride Gs erm 6 


5 $o far. 64 he. the common debtor, who. was Steh 


28 % ‚ © I; Pg, Niife 


viſter'q,gharg A 1 Dur. ae , 51639, or, 
merchant hav ought an or's crop i ov 
before the — was. drawn, was found Hable forth 
ſtipend, as intromitter with the teind, tho beat 

ged, tliat he made fam fide payment to che hevites;o 
„ full price. 'Stair, 24, 2 1662, Vernor. 4; "nil | 
N  *pprjlers, who. only had poſſeſſed one / of 4 
rooms appriſed, ſea ving the other i 


does eee, tous, being ſued by tie miniſter ſs 

: 5 eee, ene out of - boil); e * 
"GHG er this t militate ag the appriſer, the 
he ſiiffeted might milk debto — 2 uplift part of the 
rents, if a co-creditor was ſuing him to accompty 
conſidered, That miniſters had action @gainft bon 
but äntromitters with the teinds; and Thenefore" they 
ſuſtained the: defence, and found him Mabie on) kg 
| what he poſſeſſed. Fount. 7. July 1697, Malcom: . N 
Ii had, been found, That a compriſer of a right u 


teinds, though never r 6. 7 into poſleſſion, war li Fa 
cable o the müniſter for his er "Had? 26; De 1 
2622, Miniſter of Crailing, 372 e Wnt] Gli 


STIPEND is not debitum funds, che the _ | 
| not liable ab long ay T 
; cer abt i, TE 4 who Lec ing wah th wh aha 
bitum fundi. 6k 
de 4 of giz rents, Stair, 24. June 1603, Menzic, 
Pp: WHETHER the heritor, upon whoſe land he ih 
pend is loealled, 1s dec 


7: the beritors ble PE , bin 
for 757 hed 2 * the miniſter, or only In cafe "Het : 11 


ind thy be oe ee ae te - 
e 10] . bean 18 % 100 49" 117 


N 55 


Aton, re nd ki: 


gt 
ik ATA "ik 3 111 
2 8 
* MB N e er a, 
und, That the preſedtart 


tou hd That's e 


eck 
0 unleſs there had been . yon 


AVilt I 1 1s 
es . e is W 


N41 » « * 7, 


STALE OUD «x» NEW; be. 219 


f. 4 e From 

pa in Vn eee 
L foundintitled eben, 
WY incombency; alert other 
„ferwards found te Hhee a ht to the 1 55 | 
"I tronage.' Fac, Col. VI. pl 104. 1. y' Ado - 
„ . ( oi Wppeat; = 
ene e ee eee eee een 
ell e Woe Eon 
- for compar; NM e G9, 2085 <6] a þ 
} * 11 mr 12 4100. 11 At 282 3 
ihn enn 218 . 
" the 8 TILE LD A DO KEW: 91 


ot Ai 0468 (225 ibu pa inet: 


A MINIS FkR wbs had benmfstalud befor>ihiveatt 


= 
2 


Done 

they! correcting the kalendar, died on the . QRu A p33, 
which was after Michacimas new ſtile; but lieſor ela- 
„ (kzelmas old ſt ile, it n found, That che termination 
u ol his ſtijpend Mas be regalatedbyathe old ſt ile. 
1 bh Face Col, yn Mop-o545 Anderfon, Jane 29. egy Jeb3in, 


THE contrary:was: untl. Fac. Col. valll.opo ung. 
Simpſon, July 12. 1758. 21020151) 0:12 Din dodt 
170 842 „Dias. nn LT N SITES Jon et GHAAITa 


no oY ny Ap CGN D. 
| TIONAL th Ir 


ine i E 2 LAH . 


* 
EY * 
IT. - 


| ABONDbe ng graneed. $9. a-man, and, fail jo of 
ir, eee pay ment; thi would 


1115 tele porſog. Be wed is the be pie be- 


Kl ian andtherefore, ther che executors | 
Li te 172 nude 20. 3 5 k\ | 


in a _ be 
the b Wi 


ing conſi not as a — — but a8 con- 


| a any Conmart ona deren 


bN I prnpoen ſuls mne v hrt any iH + 

2 having zriglht;anlydintofb ub d ted 
fOne:ma — — The Lords ſannd, H hatithle d 
| — imported ia lziöd focrefiotandbpeohier 1 
| od. proferred Berld Chf «Stabnz 3310p: 
nE Ait 091. 795750 ume t e tu 
ie in a coma, ob marti | P 

the buſhes ro» —— P 


wife aud au he / habens of the rhauriaget bonn, 
_ acertainqiautotheredf to tha wife 5-exebutars;> 
7 2 ee ona Ainet 

thou in ters Jour: 
2 2 1 * 


722 that — — | 
— ferthns 1 


enngueheredrit ex ij 
„ eee ve, ace for the wüſe and, ber hel ; 
arc. (Contratts of 


Marriage) 4. Mareh 353, 6 


debe boried having become bourd}/ini his r 
rage,: to add 2000; werks of his-own' t. 

oo avtrks fipulated- Re nin PINES _ + Or 
tothe and 7 employ the; ſeme to him and hi a be 
zuntt · lea apd liferent, and to: the heir af chen | fai 
wiiom daNipg; 1000 manks toibelongy tothe miſound bei 

| wy, ds. ſqund the wife and beirs 10 
N 5 huſband, and; that tha: enter 

| enge of i Hir of the anarrie „ho nid Wini hon ent 
children, dich net emalude the ſubſtitution; Here. (Cons pre 


erat Matriag 4) 10. Nov; 1683, Scha. Abs 
pr his eamract * warriage,. obliging himſelf to tir 
uritie of a ſum of bis-own, aud 2 
an his wife, nome, doris; to himſu fand hep 
&Tee,apd 0 the childrey of the viarrigges wh co: 
fail . „ 0 
his and her heirs3- jt, was ſound, at the. dane 
| 2 e therk was dl 


marria od heir of 2 ere, | wy 
e clauſe, gu. ientibus; wan #0 
1 — a ee. D | 
2697, ayvd. an, 2 — x 8 M 

Eo 
g CR e, 
| REFS canes 


8 15 her eng a fo 
I TfL 2 


gussrtrufr Ann Conbtr roma In rr uur 220 


cls, pear any ab — OP 
e ee hee inline gun 
4 aue In a natitke * 
e tion, quond SE 
ein rag arms i tate, not a proper 
itute. 9 23. Feb. . Dickſon. Amas be- 
ag dbliged $6:provido 450 merks to himfelf, and td the = 
Maren tobe prerroateũ of thomartage in fee; h 
King hone, haJf roche heirs, ä — 
ron nd the being: e py faus-- 
2 re * at 
ved 1 — ewe: year che 
| f'the timerof dis- 
*take place In fror 
«child alivelap ul: 
fs the tations! 1 wad) 
Dee. 1697, Hamilton“ 1M, Ts ODIN) 218 
WILLIAM JOHNSTON uf Grakney diſpened lis" 
late “ in favor of William Johnſton dis eldeſt ſou in 
liferent, and fbr his lite rent - uſe attenarly, anch to the + 
heirs · mule to be procreated of hisbody; in fees whicts? 
falling, to . johuſtow bis cond: ifory® and the” 


diferenr;?* * 
tory and precopt —— alide as taben to — 3 hn" 
dn the eldeſt fort liferem, p hai i te 
procrearediof hiv body i fei whom Ta In to ane 
nſtod --the ſecond ſon.” There never av 

male of Wiham Fe naue bear; "he qdeſt tom . 

„Whether this Wes valid ifeſtment in 
tinſton's! rerſun; arg 3 nut; and He obliged y 
eotne ks tht lee Jt was afgu 

— bates more Mitt an heite 
| iber u Gi ont net nifeftthent t uken — 4 | 


t e in Are de — hen 


as void Ad dean en ether wie ct | 


blitwa11tiey eher te her be ns 
4d for vice n ee e 
a my IO GAO e 


Ss 0 1 


Wk cant 
oy _ In t that = 
_ e „ 
2 


1 


— 


—— vg £8: 32 12.0% CAE 


- ſhbſ6rure,hudins a inſtäzute. I Eu foud 
the infeftment voll. July 1727, Co nk loc 
cn af Jolrkſlaw,, nien en ens ui ia 4-0] 3 


. A BON ͤ being cum payal 
and: Fallingwhe one u deve at ——— 4 | 
gved,'\That-this wavmar innen np cr: 
— inſt ĩtuti oa | Fi 
aot'the\ſurviverito+ 5 — þ 


ableifor hip debes. | Fhe Lords found, * 
clauſe, the. perſon ſubſtitsted, was hei f g 
Star, 3. Joly 66, Femin n ik 
anale; obliged his heirs of line to ref 
-#6:favidr of * ry as r 
ſonmdimot ta be a ſubſtãuutioſ to wake the! party An 
paſive, hut u conditional obli an 160 
10 mertone d! 1 . nen, l i 
r © 1524459 trociiiognte> orly IN 
4 1 18 ere en d e e cih 
5 "Yes 25 e eee been eee 5 ne, ngu 


I * n 58 L —_—_ 1 57 


3000 * 1 9 . x 214 — Sen} 


| 111 * 2 £54 2 bas dec 
| porn” Heritage . ike 


U Lai guerre lis ob s 3611 1, pinie 1+ ol 


AN e e fond. 3 9: haye commingze, 33 ren 


2 


* 2:2. to 0 LY — hy man a3 heir ta & lat . 
45 e . 
Meir ee r A ing 1 

the net Hein, n e re had. xe noa his e 
not. ſerve, „ The claim in favor of: the-09 668; 

g ; }/1 #x A}! 1 rea TH 
d e e . e e . 6 
mu propingujer D „ 
iy, only.deode7 ati [angy mike, . $2, the;renunral el 


on, I was not in itſel&.a . ſcen 


| * r e e au 
12 12 ing ſocged ond intel il eb ro 
Hay; ———& general-retour will ſultaiped; VWs, 
pere Ia a rer heirdin ſiſe, thoogh,;the:acarer. the 


* renonng ed., Had, 3 March lea, -. or de 
anhin tho earl er renounce wil tbe 2000M ng 
e | F * 


n 


vo ci o SS DON 248 
In le fe is. ee 
)Nolgliazo 2 Kerr vio ling thom- S077 
ONE being iufeft In - 5 as heir ran dis f fh 
— & thdevobetgntsd AHA A 
5s lather, antdondtt $6 hie hen bher ao , arg 
ate, fry Gard aw; -thene in u- e ſronmſion.boug 
acta sthar alda athe i flui lsnoizibao> 
vit a vilaterwiry pati] in. 
e Eel. 1663 Lennox. ln -aJeamgiet it ü h 
o one bead 4. ift v6 tine gb an, ud 
| heir to: his your '; ftr d 
erg thei Lords» pat reGthe 4 
ej with" us ithiere ib no ter ine 
i add, (THis onght to be ametided bycanza ob ques 
nent, that there u lie nd.xoom! fur an wtimre {oy 
c in ſuch caſes, Fount. 20. Feb; 1696 Adeandidery . 


f the decor an bio brother ane 05 1:0 


eir of line, the eee 
edbced.\ ods fr "Jah. 1686; Hwa 
tenhouſe. ——In a comperid 3 | 


deceaſed's ſuceeflion, bet 8 1 b vp tae _ 
1 


ceaſed; | | and ber brother 


TAs 


er; and therefore they allowed "the broth 
vinean's) ſervice to proceed, feſerving td 
ety to 3 Foi 
— Faces | 
THE herit#ge's 

8 to the thefcer 


bbs 


eldeſt}! [becauſe here if coo net h and 
ſcend, though A. as“ Herfiagey uf tons 7 
I therefote, 
i not aſtend per fu to the eldeſt. 3 uPle24 R 
81, Johnſtown. the” deceaſell e be 
tther, the immediate . 
neſt. Staif, 20, Filly 16647 "Cher 

ungeſt of - three: fiſtess dying 


— 


An re. 
ano Then 


IN a competition between a niece by a der Keen | 
nguinean, the nieoe was found to be 2 blood 


M4 - 


ere of opinion, That the- — having died in ap- 
reney, R” <onld' eee e pp | 
ut the eſtate was Mil} in batfitate jacente of - the fa- | 


brother; And wot to Mota err e, | 


, »4 | 


to aſecnd, i was fond; — 


— AgEaR:. 
wa Or mr" none 


on 


% & U B & $ 15 Oy th | | 


. ſogceed us; heirs-portionersequelly, us If! zh, ſo 
| bad been heritage, 7m it was not fund g 
to the immediate elder. ſiſtèr. Home, J. Feb, by 


Curſe. Jan. 4737s: Adam; 4 4 il 
THE right to Anden Albatoni, Ne 501 8 
ttent appears, directing the . 
a. Peerage. „ ſlunsseſſion, daſende 88, inks anal 
5 +." heir: ob linepthough o:femeleo: De 


TY Joly 11633, : Oliphiat,—Fhe Nr 2 
anno. 17 W reſpe 0 1 Lordihip 
7 which was found.19 ene hab mae 4111 95 


ONS e ce $I b 8 5 dee 


Sycceſſiog of. .movea les, 45 

4 % n ie 11820 K + 00 

| ALTHOUGH; in moveables, there no ga repro 

&. 249 % 3 A tations, but the:iſurvivin nme 

No repreſents-- children exclude the gr -ahilciren\ | 
tion ee, a child predet eaſet yt, it wasfoug 
ables. _ 2+ etherwiſe;. where: dhe ecæaſed wal 

, "AT expreſzly obliged; in his antral 
gh of, marriage, ta give him a proportion uf his goods 
his, deaths; for: this obligation was found. ro paß ed 
i 22 fon” 8 1 himſelf N 5 


712 H. 2 21 5 


” 7 


5 IE. Sup! 
+0 Rat 46 


7 Hood excludes ? 
I S1 1 Fer fald ety — 0 


5 eee eb 
1 E that they were defcendentsiby the 
Wbereas tkeir e neee 


ceaſed by the half blood'4i/ u wits: 
par perſons of equal degade, D itheivhole-B 

xelades The half blood; 56 e Ahr, alba 
dents of the ful bid —— — 


ther; tho nearer ot kein toinhe e 
op n — pi 


ry 


10g S 1008 25 


net 950 
* 144575 2117 


ems Neri 
40 5 Sucseſſion, a 
\ 9411/02 315 1401955 111. 18434448 1097 - 
F. the iat ieate irepudiats the-extail, the fubſtteures" 
o can Have ne tile, bur by gs for | 
vice to him, muſt f wobrſe. | nne, If "the" tnflitutt- 
deut out, endirhe ſucteſſion | tate? W 95 8 


entail had not been made. Bruce 8 „N. 75. 15 


ope of a nearer. a = 
Frb. 16779 (Bruce A! woman + 
ug ferved heir: to her encc has 3 to 
, and dying-without heirs, ſeros, the there" 
farher yas ſer ved vo heran but 3 4 wearer in 
vife having ther enter brought e. . 
a A ſun who was! the tue Heir, e 
\Loods found thei — 3 + nol, od TY he 
pane pb, vg" or the e- 
debts. 2 . 28, Dee. 14705, Forb- 7 g1-p 
00 „Wat 
ps two ancient families; wanting to keep his 
ſeparate; mad a ſeitlement of the ſame, fall. 


daughter which: failing, to the ſecond ſon to 
| the bt 1 hieh faiJi 
o the o on z ** ing 
. . — ſon of the'econd daughter.” When 
efſion openeii to the Hue i the. 
alive, each of them bad A ſon, and the queſtion 
n ibis occurred, |Whetherthe cideſb daughter's only- 
— immediately tale mp dhe ſucerſſion, or if he 
| to uit ſo there was hope: of a neuer: 
; Lords allowed the H ryies af · the nearcſt +betr-exilt+ |- 
s praceed, in which 2 ; were unanimche, and 
Not. proceed upon ſpeciality; but upon the ger 
il point, thay, e * 79 — the neareſk:!; 
exiſting at the t imo af ion 'of She ſuc 
"a 8, —— TIE A 


ferable. 


aha ccksl gg a gle nde, 1219 feen and Saen 
1 * 1 
ba my + XRF HAR Mob e ee 228 


s to the heir af line un if 11, 


ho had matched his two dau A . 


Lt to the ſecond ſon to be procreated of the . 7 
daughter ; 'which 3 | 


6 tio e- x, 


- 


* 1 


R 226 A ee 
beer wh which : I; en yed e e 


g — —  —  —_—_— _— — ( —— ** — 


ex 

_romitig” he ion en 7705 175 et 
ſerved das a oa to denude, in caſe of the A ſitie 
ence of A nearer heſr of tail ie. Fount. a + For. f 
Jan. 1708, M. Kenzie, Ac. I upon | 
_ exiſterice of a nearer heir, Eee fonn . me 
imported a fideitommil. . and that the h bade brr: 
vbliged to denude in vor .of the nearer, heir | bo 
exiſting ; bur refuſed to make him accountable fy 71 


interim rents, becauſe he was: truly mar. until the „ 
iſtence of the nearer heir. Fount. 13. Des. n ere: 


ait . 2 
_* AFATHER aſſigned an W e . ond of hal cir 
« 341.240: e "ſand merks ro: * Daren, M rre 


DOTY » —1⅛ — E ²˙ mA ⁵˙ w — 
* 


Tab nel, 23 u. merks to Robert, and 2900 met 
dy 0 ft 0 William, and GPs in wo 
F \ of . deceaſe, proxi 31 
a art alahb} 455 reſt equ Joe vs baving, died 
Fore Robert, M Robertthardy alſo. dex Ns ic 
children, Willian, a9 heir to Robert, clave the: cc 
| © .£88f&l's mare upon this ground, chr Fee . 
Aiüruteg . dert, withour mention: of br iy 
| -Hnving Gel'before him, the never had right apt 

E. - Tabſtitutſon became void, and that her re goat 
2 es e fiace. ov; conn | 
Tight; but as coming. in anet's place, ſtiwuß pcie 
2 ph alſo void ag to them. On the other bande ny 
argued for Janer's heir, That Janet being the Jab] er 
- ſon called in the ſubſtitution, the ſame pg Haney 
herſelf would any taken up, if — 5 * 

take-up, now that ſhe i dds 1 ANCE WALLY 
preferably to Roberts. e Nn run 


= y EY = gy > I -” 


at any p agg is i tec 

referr 5 3 1 93• 

bad right as —— of proviſion: hn | A 
ought to be ſerved to him, to gene, 

| Jer had. right herſelf, hav vivg. |: bet e tbe | 

could be heir ra Robert. $ exj ich + I ap 

A 223 having 122 ge. 70 ber JP: 

daughtes; 5 <7 en b her body, wih 4 | p 


tion roſejerat other perfons Dan, of the ſame 50 
a a 3 ene. her * re n 


421 * TOP 5 
executrix, and rated fe tris, Was not repeting 
ein the ſubſtitatiob; the Arle = the oy 
tion and teſtament to be both in favor 


, found, That the clauſe of ſubſtitution muſt take 
lte in both, as the preſumed! Will of the deceaſed, 


ont 17 y* 189% 


Matrjoribanks.——— Robert 
ned his 55 1 Pulrolfie, failing heirs of 
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tween the two brothers into unequal” "pa arts. George 
ring died, without heirs of his body, e queſtion 2 

ed between. his brother” John oy Sutherland of 
yte; whichi'bf chem was ſybſtſruted to him in his 
oportion of the lands. For utherland it was plead- 
„ That he was ſubſtituted to both the brothers in 
ler ſeparate” rights; which Was clear from the clauſe; 
hich atting, we his favor, whereas there was no ſub- 
tution in the tailzie of the one brother to the other. 
was anſwered, The intention f this tailzie was to 
ſerve an ancient family, te That Sutherland i is ſyb- 
ſtituted after the two b Fiery, and the heirs-male 
'of their bodies,” and no otherwiſe, ſo 8 he can 
we no claim white an heir-male of either of their 
ties is alive; the lain, intention of the rai iter" bes 
8 to prefer both His nephews, and the heir's-male of 
deir bodies to Luther asd, which muſt imply a mu- 
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e eee dale 
the deceaſed ĩhimſeif which he could nav i 
yet ſuch was the authority and inſſoence of the 6 
that the Ordinary why laid under no:fach ir 
in diſtributing the eſſects of an — pros 
no reſtraint; but that ef bi on conſcienesk £ 
ditors had claim tl l/ it as gi ;3him ly 
Gatute. The cafe: was the:ſame iu Scetlandy-formii 
we need no other === 
William, c. 22-ſubjeR ingithe 
eeaſed a debts to — of his\nioveables;. 2 
that time; the ereditors had ub 
children; and next trete none! Te de 
however, reggae er e got oh rn — 
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nent, the egecut or named by the Ordinary, does, 

eee with the whole Arr 
and withdraws thefamie from the neareſt of kin, who? 
ſhould have: the me by law.: Therefore enacted, 
That here any perſon dies withim age, who cannot 
make a teſtament; their next oß kin all have their 
goods, without prejudice to the Ordinary claimef 
a quor. “ Bat, it muſt be: obſerved, that the remedy 
2 claim uguiuſt the etscutor in all caſes : the ſta - 
ne takes plate onhytavhere tho predecefidr/ dies ſo 
ung as not to be tr ſtamenti cala. his commenee- 
ent, however, us attended with further ſalutary re · 
lations. © One article of the inſtructions given to the 
mniffaries 1563, 18; “chat if one die inteſtate, or his 
executor nominate refuſe to accept of the office, the 
commiſlaries muſt give the: oſſide to the neareſt of 
kin, being willing to ſind caut ion,“ This is plainly 


bich pafled a ſe years before. But the regulation 
ad a more extenſive effect in Scotland than in Kugland. 
England, it required a ſtatute to e the right 
the next of kin; and to ſupport their natural claim 
gainſt the incroachments- of the eler 9 but, in Scot- 
nd, e piſeopacy being aboliſhed ſoon after the reforma- 
on, d M bd ü chr eben deri loſt 
M civil juriſdiction; the next of kin obtaining poſſeſ- 
on, by confirming the deceuſed's effects, hold them for 
eir dw uſe, no perſon being intitled to claim the 
ne : the biſhop tad leſt his claim;-and the commiſſi-' 
2 never had any So far the right of the nextof kin 
as eſtabliſhed hen tho predeceffor-died inteſtate. But 
here a Anim andy which was the more fre- 
nent caſe, they were left without remedy; unleſs pro- 
ion — — 91 They Rad 
right hitherto eſtubliſhech in them, ſave the privilege” 
f being preferred before-others;/ to thy office of 'execu - 

But this privilege could not take place where an 
xecutor was naineda nor was any action competent at 
mon law, to oblige the executor nominete to ac - 
ount to them. It ns underſtobd to be the wil of the 
Neaſed, that the diſtribution Mauld be left bo the diſ- 
retion of the executor, where the contrar y is not ex- 
3 1 7 preſſed ; 


pied from the ubove«mentioned.ſtztute of Hen, VIII. 
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preſſed: juſt as formerly; it was :onderſtoed/to-be | 
will, to leave all to thediſforetionof the 
Where he died inteſtate. And thus it: happened, thi 
the very nomination intitled the executor tan hu 
himſelf the free moveables, even where he wa not i 
med univerſal l This was, remedied by ce 
parl. 1617, which gives to the next of kin the eg | 
tion-againſt the- executor nominate; 10 ccf enn fon | 
effects, that was before competent aga i ot a 
| Inſtance of the wife and children Such werk the an 
taken by our forefathers: to bring the W her 
moveables nearer the la of nature. But the rem 
was not complete: there ſeill remained engen in 
the next of kin had nq claim. For inſtance, whe 
man died inteſtate, and his next of zin, being Wham 
or abroad, had no opportunity to'confirmy1no. ad aim 
lay at their inſtance againſt the  procuratoreſiſeal be. 
againſt any other e 
miſſaries. It is true, that, upon the foundasion d 
above-mentioned inſtru ions 1663 the deri of ki 
might reduce the nomination of the execy 2 
they could. excuſe their abſence, and: ſhows by i iece 
means they were prevented from denranding 4 
firmed executors. But, at any rate, this dy — i 
too late aſter the teſtament is executed, and be gor ti 
| diſtributed; , |. This defect was ſupplied by:Oliver Growl 
well. For, in the erders. for regulating the pricts and pic b. 
ceedings. in the ſheriff and char — thee ing 
mifioners for adminiftraten of juſtice ta the prapia in & iv; 


land, dated 14: Jan: 1654., itivenated; article 8. 1 ie © 
<< whoeyer ſhall obtain themſelvesexecutorz-dat ot 
« firmed to any deceaſed; ſhall be liable u che v. hi 
© and/nenveth of d 1 — | 
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teſtament, or to obtain themſelves executors £0: lic] 
« „ deceaſed, And, chat — eſe 
ſupport itſelf. by: ts. imriaſic equity, notwirkſtanc | 
the defect of legal authority, is vbuched by the: 5 
amble of the act of ſederunt, 14. Nov. 16%, Pen 4 
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tue of their office, ( That they ſhould /execure; the u 
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dere the predeceſſbr Hes/inteſtate; are intitied'to the 
ice of . 3 to * 5 
e effects, aſter diſcharging claims vide the 
cutry. If another per fun be/named execurgr/byithe 
xcaſed; that perſon Is 46tcontable to the hext bf Kin. 
an execuror+ dutive ſlipl into the office by ſurpriſe or 
herways, a reduction 'of Hit nomination is 0 | 
to rhe:next of kin; or, at their eho beef V WUreft 
tion againſt him to zecvunt. Tueſe are the 'privile- 
vhich are heſtowed on the next of kin. At the 
me time, the next of in habe) to this day, 30 legal 
aim e quivalent cue hut children have for leit ſhare.” 
be lege 4 elziin which operates againſt the pre 
eſſor himfelf; and can be made effectuul againſt tye-. 
inter meddler with hid ino 3 a {proper 
d account. ©; The/nexroof kin ty | | 
an t0 ſocceehltö che. Aba Part ;. 0 make this 
xcceflion effectual⸗ 8 be z confiemution/ ' if 
ze next of kin apply, they are intitled to the coffee; 
nd if the office be end nee they have an aQion 
r the dead's part a ede exe tutor ' Bax; if le. 
rſon, who is' — Sf kin at e death, 
ie before tliere is a; confirmation; de ean tranſmir no- 
ning to his eee his 
ivilege of being Preferred lte 'theioffice, which, We s 
ge privilege” of heir, 16 purely per perſonal, * If - 
nother executor-be ep 5 145 which ariſes 
d him againſt that weak: to accoùnt for the deat's 
art, is tranſmiſſible to His repreſencutiveb, or to 'his | 
lignees ; but if there be no execution; he cannot tranſ- 
lit to his ' repreſentatives or \affignees an actlon 
hich did not exiſt in- nde gin Ferſbn. Prom 
eſe premiſes it is eleur that, without confirm! 
jon, there is no right-eſtablifhed/ in the next of — 5 
nat can be tranſmitted ti repreſentatives or af V 
nd this leads to the queſtion! in diſpute, wh TAS 
artial confirmation} or, ; properly: Paton . 
onfirmation with a partial inventory,” be ry ent 
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'A MINISTER having. « 14; dr ry [106-740 
ee fwd to. him, We 3 emule, in bluse 
a, | jarge ſomurarilyithe” pot for removing the poſſeſſort 
* ſors to remove, which is a of the ground de ſigu | 

vor granted 6d'to' Wes er gelt. DDr ee 
ir greater | exped 5 e e eee 
or. (Su/pen Gr - 1628; © Har T EY 
'A er e of redempribn onoy;'bel. 
g ſummarily charged to * F 
« ic We f he not obey- Aga, en- 
8˙ lerters en bo ditectel to de- AS 4K 
unce him, as he did) not ſuſpend te 
| charge, though the jerters —— inc. 
wer againſt him in an action of redemption, wherein 
Was: neither called, nor-a party. Dur. 21. Jan. 1632, 
ierſon. EI M64 een, he t 
A 80 Nb bearin g only, Conſtieicter''t- ee pro: 
rators, b est not vegiſtrable in U la £23 14's! 
der to diligence; but only in order Regiſtrationfor 
conſervation. Forb. 27 July vi, Summary di. 
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TR conſenting to the regiſtration 5 
ereof; in the books of council and ſelon, that alt 
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n the uſual; wrd, That's deiror (might 5. interponed - 
rreto, was, notwirkſtending, ſuſtained as ſufficient war- 
nt fer ſummary diligence: by 3 Ford. 29. 
h 1713, Montgomer 7 ; 
A MAN having, in —— contrast of mareinge, 
nted'to his ſon's ſpouſe certain lands 
r lier jolnture, —— 2 
1 them worth a! certain” ſum gence upon A 
, may(beGommerily charged ro en 
te up what is deficient; without'a- Gee”, ite 
previous proceſs'or declarator up- 100 
the contract, or u . uveil of the Junds, Don. 
July 1642," 'Garlies.'* N Þ e e 
A PARTY, /in. n b. clavle-in . 
cd is conceived, cho he bent 
mrator, muy rate Lander; Ht ihe nfln af 
urges apon t it clauſe againſt e OO 2 
party obliged to fulfil it, favor 4 „ 5 
most 3 of an action, is conceive 
Dur. 
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Bur. 15. An. ks. who xy 
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Joo ma” Mpeg oy oak age. Me fone. i 
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ters orpinge Were gd 
the magiſtrates, being ais 5 | 
wan alledged thex;yore mot ryouveattbl ad: 
ſuiting letters hey mugen an d dat tht 's be 
45 . have been han ord! 1 
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yment, or letters conform. Stein, 1% ere. 
Arr. ee 16 $50,006 1” 


A being provided 'to.-be employ tain 
+4910 a Pbds AY Hr re for the. es bat 4 
For annualrent,, ſponſass the L nd pri 


where Kh mak few aggivſt che, . 
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- #52 Lame, not only for 51 


but6\(oxfor-qhei annu | hotraFhformtbe: tide Na 
ba ain d eee, ere 
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— 2 On no lrent hy ten 


5 5 „ fg by way of action, and cannot. hel 
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| arbicral, 
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n entered into by a 

„ could * "Aford . f N ſummary diligence 4. N 
ound of a ſummary * gainſt the pupil for a debt 
arge againſt, the: pupil ; contratted hy bis tutor. 
only the. foundation | 
action. 1 18. Jan, 1711, Ayton. CE 

4 BOND, fi I initials, cannot be ie, 


der to ſomma * i 7 but 
be ade e * do. fy f ac- 1 Bond * by 
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IT was round; Dis adjudication, Rn: a renunci · 
ion to enter heir, could not 'beiſummarily called a- 
ong the as; but, that it ought to be ſeen, in communi 
na; becauſe, I, ln the preſent caſe, it was the firſt 
indications and ſo there. was no hazard of the purſu- 
being prevented. 2d, For a more general reaſon, 

That the apparent heir, though Tenouncing, had 
ereſt to ſee, that there was no other lands foiſted in- 
it. Fount. 24. Nov. 1685. Veſter.— The Lords 
tained ſummary adjudicat one without inrolling, (as 
y had done in other caſes before) though — — 
prior adjudications on the act of parliament 16723 
iy there were adjudications paſſed on the party 's re- 
— to be heir. ! Pune, 27 July 1 Counteſs 1 
Home. * FT | 

IN a — n Ga the rtie! ale 

credit. for the ſum in a 1 to him, was 
lowed ſummarily; in that proceſs, to bring a proof of 
tenor of the bond, and af the ca/us ani ſi enii, with- 
e a formal proceſs of proving the 

or, though theſe ſummary tenors are ſeldom allow- "3 

except where. writs are loſt in proceſſes by ade | 


vol. IV. n ni, 
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©IN- u faircupan.k AM ee | 
fender, and offered ta be provedy 
Voluntary deed ex- the purſuer's oath, That x 
ceutid on Sunday, Fwragreoly. ſubte sähen 88 
day, though it bore the ws of 
day after, aud cobös q- ee alted; 
the Lords ne, 
Duncan bed e 117500 fs 7: 11 
PREMONITION. hong: madeit tothe 2 her 
„ 4, parent, the, Lords Gif 
Order of redemp- der, although the — a ſſignedi . 
tion uſed on Sun - come and receiye * n Fob 
4. ra | Sunday,;. becauſe the ſucm cd ataing 
in theft reverſion. needed not 
velling.: 8 ana a rpſe-noble.” Spot Auch. 
demption) Dur, 26. Jane 1628, Ne werk. 44 ee 
- MAGISTRATES. being charged co apprehend 2 
THT; - bebwith,caption, and the x 4 
Charge of honningsli ing given on SpnRay, it W 
e on See. That the charge vf wor nolb 
| poet, that the magil{zatas-were. al 
bound! to obey it, hang given — 
offered to be proved that the rehel was in ben 
i company thereafter, and alledgeq, het in 
— then to have apprehended him 2 virtue oft 
former charge, the alledgeance was faund * 
be proved by their oaths. ' Spot. (Caption) . | 
os Rae Dur. w/t. Joly 1628, Rathelers* ern 
en executed on a Sunday, null. Der rns 
Feb., 162, n | 
Other el bil prifing-ſuſtained, thoug 0 
Janes ound; Ware ligned on a Sundsy;-wid- 
4 gy nA NC ym ped ours 
of, was dated on a but the Lords-jnclined 
| ale 6 ſtatutg re iprobibite the lie, in time comig 
Dur. 24. Feb. 1627, Caſſils. . Arreſtment ear. 
upon Sunday: found; null. Stair, 3. Feb. 16635 L 70 
phant. An inhibition, though of a very old dn 
being quarrelled on this hend, That Let, alcnd Vax 


: HBI N : * 
1 ay «hos LEE e 5 5, 


1 almanacks prod} in e it appeared, that 
hay of the executi «nk. ay: ; the Lords found 


js nullity both relevant and proved, and therefore 

cd the inhibirions'+ Fount- 27. wan 1 Forbes: 

1/077] 26 Y P 24: be: bn 

We 511 tet tees faut E 12; wack ay Wu 

* PER 16 RAD NA 88 AE. \ 
e tb gv. EP | 

FOUND, Thiervaſfils' holdtbg 

the holding, are Vohnd- 10 


Wu n 


by few" br blench; holding, infeft bead. court. 1 ? 
— om allo ele, r n 
roblig ſo to appear, (onieſs it be otherwiſe pro- 
led int the jufeftinent) nor at #ny other of his courts, 


y of Pre 18 caſes whete' the 
ufer tee — en 
Ya March rss, — e L 
ind vaffals höiding fru not des to 

und preſtnce dt wy 
Jen. 1 700, *Etnfithpow:! The vaffal is not ex- 
pred from per unaf nee in His ſuperior's courts, 
ugh he hold other lands of the king and other ſupe» 
*, dt whoſe "courts he behoved dite to compear. 
bl! 12. Feb. 1623, Innes. The vaſſals of 2 lord or 
on cannot” be unlawed for” hot-compearance at the 
ad. eourts, unlefs they be kept on the ordinary days 
lly obſerved, or, beiog changed; they be partieulur · 
warned to at ecùrt! Had. 15 March 1623; Buchane. 
THE Lords found, That a fever being mn n dis 
by his ſuper tor, may brow or ue i 

y other” magufu@ory” withbur the Vaſſa! 2 ow 
13 s lnicenet , and that chef without 10 fupes 
„ cum breweril it; m exwrretry rior's licence.” © 


te of the f dete eee tot expreſs 
 Balct 1242 Dee ez my * 
roy \D, That à val: "holding vis hen) blench of 
t r fl, 14 
"ar ae ce opener, weg, 2 
$ not obli 80 to * Ny —— n rag 
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hour any Wermg z bur char vf ar the 22 * 
on partiemar eitatton . —— ro them by 
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duty thoughiinow!' ſought, becauſe it e 
before the nent term. Had. 26. Jaly 26 lo, Hrch bit 
of :StAndrews. „Hope, (Haus, Had. 18. Jau 16 
 Atchbiſhogpciof Se. Andree. Der. Hape, (Fm 

„Feb. 1623, :Spmples; 199191 1 od e e eee 00 

1 1. Ac8WPERIOR cannot. in verges g any, perſon * 
M mid tine whinielf-n n 

Suparior cannot | Btairg (1 304) Jind: theſes Dt 

Sur ame vat (Homiy „1 Dec: 16825 

ietuaen binſt. f i -u cannot 

ad valſal.,. 0g; ; ſuperiar beten hi 

2e bnd 510 diate. vafſal ama chr \ e 4 
 gyle being forferredy,and; MN d % 

Jaſſal, being retoured) aud: ibfeft;; an g 
immediately of; the King: LEAR 
to inter poſe the Earl * la at 1 0 

ther's forfeiture, — had. _ 

encceps. MiLeod. an his. — — wvallal, np Ahn 

des inſeſt by, prezeph aut ad the. chancery 2 

courſo. Stair, 20. Nav 147d, A. e 

Forb. MS. 8. July a 214» Gotdonj-ro Bs annd,.11 

King could not /interpoſe.;20 ſupeiſiar; between: h] 

and thoſe who became his vollals, by PRA of ; 

ation of kirk-lands to the crowns»; 


hi 


Wart. If #4; 9 45 a (1462.5 4312 3a Fs : 1 aa 
7 FOUND, xb s ſupexior (whatever herthem 
102099 e e PErholding), 9 
Superior Bound bn, his.yallal,, tillibepaytoh 


enter the heir of, 1 
bit waſſal, but nor the, time they were in Hen 
till be be fatisffied . becauſe it was ; thqoght F | batt 
of the bygone none compel the ſuperior: to inſeſv dd 
entry duties. And then, o t6;anaQiond 

M 8 the . 2 . 
Asseii) of, 80 renz, Baltse, Here, Ae ige, 
perior). 1. V 1 23 N Aer 
16. July 108, Wigtgs-ert 

to Sir Themas | 

= © diflinetion was thereafter: egg he, 
- z0ur-coptaineth « lid. ven duty, habil. — | 
thereof. mult be paid hefors, the fi ion . 
infeßt his vaſſal, ag. iu the above decy | 
vp is not W $72.4 Bangs. 
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; was found an unreaſonable to allow: the ſupe - 

zar to refufe vntering che vaſlab for not yment of 
be nonentry duties nt ao the wary but that 
maſt ſue dor bit by way ef a Doerd zg n. 
620, Peebles5—i— Fhe re tative of a valſhl, WO 
} ſubfewetty charging the ſup vo 'mifeft Riu and | 
6 queſtion beiug⸗ — enter ing him, he 
aold-only: pay ton tlie ſuperior the bare duty whick he 
2s yearly to;pet from the ſubvaſſal, or tho whole rent 
$the lande she Inde found; That he-ought-to en- 
5 him on payme the firftzmentioned, duty. Dur. 
Feb..1634; Goodman Eb Lords found, That 
—— vun Hor bound tu receive the vaſ- 
wionentry davies of his immediate vaſfal 
— 16 Capringtom 
ENTERING an à precept of 'c/ave n is 
ere v — e eee 1 + 1 
hat he i 3p nor bound 40 by-law; and, Ni dees 
Pane refuſal} + the: heir Maſt ob- grant a precid 
u bimſelf retoured, and chereupon of clare;' or e 
v proceptv cut of · te chundery; re- enter his vaſſal 
living! the" ſuperior; to infeft him. by haſp N 
wir, 19. Jaby 1678, Fullarton ee 

a Lords found; L hatitenters of horn n e 
g cannot be directed againſt bailies of royal b to 

eftby hafp and ſtaphe, beeauſb foeh infe like 
by wi of emu — Which no ſuperior 
um be forced to grant being ee 
y remedy by a wt en and the 
oe the builiess Geof. 15. July rebate A dete er 
irlin ſup plant „ M unf e iy), by 86 | 
A vass L bezug entered by the 3 
cauſe of the obtitemacy”of the im- nes Oat; 323 
Hate 5 thed Lords found Thatitho®: - Rai 
— ws ſoperior did there 2. 

it duty of nunetſtry, E u fa 

n all other — dn 5 > 
re to hin, aud conſequently Wet fs ail... 
n-eſchent 4 bebaut this} . „ Jin ae 1 
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— on the 


dhe like, do Gecreſes ts U 
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FOUND,” That: as the ſ 
(STAY receive his — 2 — 
his vaſſal — dan iy; 
5 wto Ward lands after itherwant (fs: 
ſal t fo en ner, . d ut. Col. Jan. 1587, ging 
— this Was — — 
withſtanding; it was aledged,: That een 
ſuper ior here, wh A woo be ocupietiar 
rs, ne by: + Gol: — 
| "A VASSAL is not —— 3 
35 1 — —— they 
Where the ſupt- ſuperior; tos fbjedd/hi 
2 2 belongs 15 7 9800 
EA or taner rom > 
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hy enter. 3 — a July 2658 Las erik 
A Ear who had a vol real. . i 
8 ular. 2 fr "5; 8 a ſignature to the; exchequ 
rg. kat before the othecr:compeviton, (ho in 
%% tended'te adjudge)- had given big 


fart intitled ts tation"; yet the Evids' 


K 2. latter, becuuſe — 
3 the ſuperiar ? voluntary, and notinaicouriciof dil 
1 Su by ee adjudication and fonnd, Thug 
in voluntary rights, it is arbitrary tochis Aer 
it is to other ſuperiors, do recelve or not receive a 
fall; hy xn 24. rm areas r — form 
N 474, tou the rinſe ſuperiarity 6 
—.— a charge to enter a vaflal, relates 0 
appi heirs of vaſlals, and nor to dee ſue 
though theſe may adjudge and nr. 0 
receive them. Fount 8. Jaly 1709, Spal ng. ere 
being an original 1 of ward · lands - 


one : a dir) 50 
before inſeftment, ———— che vaſſal 
poning bis lands; it was ot found / ſade kim 
recognition, . Star; 5 2 g. 
een 295, e c 
Krakes of « | 
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— 3. ee wal! 
— —— . 
18, derbe eee rene was fougd) obliged! to,, 
ve a-comprifſer's. tawell as himſelf. % Dar, 
March 4639, Bols. +3 The-ſuperior; who had“ 
vired: right tai anden ibivoflands} Found ohli- 
d to enterœm ufa dab thoug h he w ould. 
nie the no chit inn, lde heravie im abiverſcy' dies 
Dal. trade 1 orb. July vg, Uni- 
| es Gh Sarl l mitt N 50 Y 
A SUPER inet obliged m0 inſeft a compriſer, | 
itil he be find. Natiaſted-df þ grearier | 
py of the; landsy: confoariy to; d Skt 1 
parliament 14690 Hape fng»/or ſucceſſor 
perier) 3. Hebe 1614; Dalmabeysis4por being enter; 
But the'pppriſes: 1 bowdrdy the  ſuperias." 7 {2 
vipay the ey a dt unt ih infall tw 17} +1 $460) 
br / inſeitmenti b Stair, 3 Das. 2673, Hay. V. IN p 
as formerly decided, That the appriſer moſt pay the“?! 
cars duty, nut iufeſt, if he inſiſt for poſſeſ- 
n; Stair, 24 Jaly 1665, Jahnſton. — 
„as amunreaſonable hardihip on both. the dehtur 
nd creditor. zefalved nat tu 99 —— 
ior can c}8iai-fopicompriſings, berthey ner 
but one: yeer/45 Tents.) Gin Des. 
or: a2. Jaly 1648, Borthwick \ 
who pays abe ſame Is to be-reimburſed. by any — 4 
o is aſtarmaviis preferred; to him. bid. The 
t 18, parl, 1669, allawing the ſuperior a years 
t for receiving adjudgers, which they: had before 
or ching err er nen netroſpect. Stair us. 
a 2 16 7057 degkte © "er Dr "Was: found: obliged | 
d receive ,n onfeiture; in virtue of act 2 3 
parl, by bin rr os tpaying 4 7er s ING 
airy 28. ure man havin 4 
an heritable bond with 2 ng rant: 
Fparty,who! had gbt, craving; ti be en- 
Jv but the. ſuperiot en n year's/rent; conform 
to law ; the Lords fuundh- RR | 


8 curity. - Dur. 18. july 1633, Baird. Dur, TT. 
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ing debtvr}' he was bound to veccive* this: 2 
gratis. Fount. 13. Feb. 2702; Creditor — | 
Magiſtrates*af 2 royuliburgh- are not- insitledt to 


compoſition! for encving vingolar ſucceſſors: Dar, niet 
Joly 263h; Hoy „ r e Pat cab gf 4 * gu] 
e eee ertain lands being fe 
the abel wwas-:deterneds. 105 ore 

What eee, no more to the ſuperior but a e 
In n duty of what he uns to get hi ay 
| money ohen entered, ————— zo, 
much ſeu-dety payable” by h. M 

| vaſſals z 3 nbd "4b 9 obliged vo pay en 
ar's duty of the lands, which belonged not: to þ d b 
— to his ſubvaſſals. Dar. 15. Vebi4263 9) N hat 
Spot. Compriſing) 29 March 1636, Comte A . 
a ſuperior havin 3 ſevetal inſeftments of u erl)y 


nualrent out of the appriſtd lands, which | exhaufied ſc: o 
1 part of the yearly profits," the appriſer was oll 
pay for j — e om 
fits, Jeers theſe annnalrents, 2 ope 
rents were come in the perſon of the: aþpri in brgh 
and difpened-to'be'takewout/of orhef landes as | 
the lands appriſed. Dur. 17. Joly-v630,Erf 
The like; Dur. 1 — 
Priſer of che ſubvaſlal'd right, is bound tp 
s'duty.” Duro Hi Anda aß f 
Antics and ſuperiorit ies from ty imma iste Seperi 
ho had granted ſubftus, after the att of pur lea 
ee the conſent of his ſuperior; ig tables tap | 
entered, a full year's rent of the lande d 
dd lre rißht only to the ſeu-dutles. Dari Le 
1639, Almond. A vaſſa}, who had greatly 
vet} his feo-lands, being £0 pay his entry the” Lord 
found, That the preſent t rental (not har w Which w 


when the purchaſe Was made) i is the rue. wer, T8.” © 
July 1713, Gbvergorsi of: 7. wow 
deduct ion is allowed che; comprifery, 6ugtr rhe hn, 
be liferented ; bur payment may de ſuſp ; WR 
liferenter's-dearh;' . the mean ame, dein wad 


1636, Scot, ——If the debt in rhe-compriſing * 
me Lords will modify the year's rent r 
_ _ March 163 7. Paterſon.” 


C. — 


A SUP ERIOR. cannot. refuſe. to give inſeſtment on 
compriſing. deduced, againſt his 
vuullal, qm pretart of by gone ſen- Singular ſucceſſor. 
uies veſting owing. Nesdatd the; intitiad to; be en- 
gular ſucceſſor is not 1 liable to 
eu · duties that ha e hecome di 
fore; then date of his: Fight, 


@, 1.4 en 
n Het. 18. 


uh Land, Kxſkine. gp wanted apo Hr 1636, Cowan, 
A PERSON. being. charged, 25 virtue of ert 
don a, ręteur n bs tow; 0 54.47 þ id Fhet 
| he PA:;This resſan, Guperi ror 5 
bat he Was not fuperior,.:the 
rs, nevertheleſs, waren found vr - reſerving. always 
erly proceed dim without prejus 4/5 own. right, * 
ice of the rights of all parties ha - 
ing intereſt, and, In. e without derogating 
om the ſuſpender's xight, which. Was a a 
een. Dur. de e 90 
— 1 oper 8 d a charga 0 
vaſſal, / ang 


; — oy al ging, zbor he had depending 
W dacy $harter granted by him to the char · 
's 3 whisb behoved. firſt, to. be. 


90 the charger, for otherwiſe, they thought chat all 

5 es out of the chancery mi and, put 
by a reduction. . Spot. . u)) 13, July, ib 

Bon — heing for 2 ſuperior char 

o iufeft the apparent heir af bis vaſlal, That ihg Jands 

clouged to bimſfelf shon che account of .xecognition 


0 the entry. pt Hi | Jon, Wag: not declar 
but the Lords, in their . made a reſexy 
ing of What fever e ſuperior's right, prent. 4e 
7 e derl That he ſhould ould not be 
75 g. * His t obediepce in 2 


mining a reſervation, of, 
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ſope rior is at na lols,, ſering ha 15080 
y poind the ground, far the fame... Dur. 13. July 


let? enter the — 4 


A precept of, ſaſide in 


ds, nevexthaleſt, ordained the precept to, Ba 


neurred by. the fathers this was. not found ſafficiebs.to 


Dur. 2 4 f $90, Peebles.— mg 

| wa of A, burgh, N 1 as; 1. $ G a 
rghvouring cee 21 7 to, bs. 
aher, and they, offering 2 cept» | 


vera without per 
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had oxer that batoily, which the charger refuſe ad 
cept in any other terms than the old ftjle ; the Lond 
rg the batt; enter the, ar. conform to. h 


he may havs'; in his own 1 N "which i 4 ine (> 
ſerved'to him by a ſalvo furs fie. Lich Are: 
June 1672, Menzies. 8 a 
ALT Ho- a n has his choice eter to 3 
an appriſer, ort 
Ae Nb re- che lands to Bias ef $68 yet 9 * Li 
deem appriſings found, that bie offer ro pa — | 
led 3 bit © . tempeſtivs; and that his 
* dar, after running the a 
ts three conſecutive charges; and 
ſoſpending br wes the letters, was out of time. Mail 
27: Feb. . Brown. Ihe e pare | 
| redeem the lands from the compriſer, - on paym 
the ſutns compriſed for, if the legal be not e 
Dur. 5. March 1634, Black. 16 ſuperior bas l 
option, in adjudications as well as 2 ; 
ive infeftment, or to purchaſe them, on Gay hy ra | 
the ſums contained therein; but the debtor 
again from the ſuperior, on pay ment of the Jike f 
Withobt any thing, for « year's entry. Stair, C 
— 167, Scot.— Adjadication being led for. dee 
eeding the” 2 of the lands adjadged, found, Th oh 
the pet lor muſt either enter the creditor, or pay thi 
value Me the lands adjudged, to be determined 2 
Lords; on a probation thereof; and, upqm fuel pay} 
ment, that the creditor; muſt trausſer his'debt and dit 
nes to the faperior, with abſolute bro Srl 
ſum received, reſerving: to the ' creditor his: r. 
6 ainſt the common debtor, "fo: far ad not fa 
of the value of the lands. Ford ord. 24. Tay ey vi 
who of Sag ] e 1 
IN an acjadientionffer ie ds form, by ſole in 
roup of bankrbpt fands, thE'Lords' ſound, That the al ; 
of pn; woes TOS» ep nas SP to dps 


ei abs 54 * "Ew 7 
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riſing * rake. l ö me 
lace. ae 17. Dee. afro, Kenney, Gail. 
IN. a declarator df nonentr | 


rquls of Oueenaberry, d.; 
bela. | Torthorrel, Fw DT Au 
nanda — as herit tor of | 


for for the g geſender, 
nds not be contained in the put cher s. 
tle deeds, he can an ty be claimed as Pare and per- 
nent ; and ſince the : defender enie that are part 

the Lord Torihorrel's eſtate, of aſſerte t that he and 
; predeccfſors ſtood vaſſals therein to t ing fort the 
ace of 40 yeats, che purſu G t, in initio, to make 
) his titles, by pioving that t they are part and perti · 
D Anſwered, The gel fender, if he controvert the. 
rſuer's right of ſupettority,ma aeg it on hig pe · 
l. The Lor. ds found Are 8 need not prove 
rt and pertinent, but 17 8 "by defender might -_ 


im on bis hazard, the proreſs 17 ehe 


1 i wha alled roy 
Ay 


ke away the defender s \Prope operty, or 1 2 | 

g the caſualties of { Ge ere no ſuperior- 8 

Teer Has (7 Nonentry).. "Feb. 1683, Queenſherry.. 
Inſtance 5 


lu a declaratpr-of non entry, at the 
: Taff of Marifchall contra « Gordon of F e N 


edged for the def That he was 
1 to' the a eke ediate vaſſal to Lord 


orbes, who Wag pot. . 7 abe fend 
"contravert, the urſuer's 3 right, 0 E n 
uſt 757 im; the ords found the defender | 
ina ho ap e the purſuer for bis immediate. 
or, or to di 120 n ie 6 hazards Aae YOU» ; 
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757 ariſcha 
9 Alon OR, e hu has 
able to ou © { thevg Hh 

ay We et 92 prevent ;the the de Later diba 

om being detet tdiorated, . re: fod | 

T s being yearly bie the: land. Fac. Col. v. 1 8 
257, Hamiltog 1 pplicant, Jan. 13. 1736. 

UPON the 2 * an of a royal dur gh, che e 
lands, ter bur within its territory, 
e intitled t hold of the om Kew Colo He. p. 


58. bee 1275 Pee HEIRS | 
#1 34 0 * k x , 


ö chaſer, by way of declarator, to pay the ſum to bi 
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/ HEIRS of entail; though not heirs of line ro the " MM 
infefr, muſt. be-entered as heirs, nbł as fin ice 
ſors, the ſuperior having acknowledge N 
charter and infeftment. as. Sa v. II. p. 525. cy 
wo! July . . 2-55 A} 5... 

QUESTION on the clan * Vie Fac. Col 11 
. 454. Duke of Athole, Nov. 26. 87770 15 A 


Method of obtaining 1 N 95 bur, 1 a cf 
See Inſ⸗ Nene. „ Dis 4 


© Superior acquiring a ft 6s his | own 4 dun 
&e. muſt communicate the benefit to his reſale. Sn] a 
e eee bea Wen 1 
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| -1F een ei the! . leah th 
is redeemed, ſhe muſt he provided to the annbalren 
the ſom in the reverſion. Had. 14. March 1623, Steh 
——An order of redemption having been uſed, and 
wadſet ſum conſigned, after the Wadſetter's if 
eſcheat was fallen, it was found incumbent on the wil 
ſetter, who had right to this ſum, as coming in pl 
of tlie wadſet, to employ the ſame, or Live ſecurity 
the donator of his U t- eſcheat, for the -annualre 
thereof, during the vadſetter s kfetime. 1 ) 
June 1661, Telfer.” 

 -  A-MANDATOR having ſold bis WN 8 
toak bond fur the ſame in his own name, the coef f. 
ent was found to have a direct action againſt the pd 


Stair, 9. June 1669, ee perſon who is 
ſome victual of the growth of lands, whereof he 
taken upon bim the management, in abſence of rhe 
nor. taking the price payable ro himſelf, having 
ed before the term of payment, the Lords found, 
the victual was not the deceaſed's, and that therek n caſt 
the price was not in bonjs:ejur, nor could: be claim ted 
by .bis,exdcutor:creditor. Forb: 16. March +707, H 
John Mathiſon drover, bound for Fügland vi ferned 
drove of cattle, belonging to himſelf, Wan truſt 

ano 
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dertook to ſell on his account. Mathiſon dying in 
veland, while a part of this drove rem̃aifled on hand” 
fold, Robert Gordon, his fellow drsver, diſpoſed | 
the cattle, took up what money belonged'to'the de- 
aſcd, and, after paying his funeral charges, &. ve. 
rned to Scotland with L. 130, ready to be delivered 
thoſe having beſt right. In a competition between 


executor · creditor of the deceaſed's and the ſaid 
mes M*Beath, the Lords found the money lying by 
athiſon at his death, and intromitted with by Ro- 
rt Gordon, and alſo the price of the cattle ſold and 
ceived by Robert Gordon, after Mathiſon's death, 
as preſumed to be the price of M*Beath's cattle, ſo 
ras extended to the value of the ſame, and not ix 
i: of Mathiſon ; and therefore preferred M*Beath, 
the execators-creditors of Mathiſon. Dec. 1731, 
rathnaver. | 5 | ***VV 
A PERSON, receiving money to buy goods for an- 
her, having bought and received them in his own 
me, without mention of the truſter, the property 
s found to be in him, and his creditors arreſting 
re preferred. Stair, 24 Jan. 1672. Boylſtoun.— 
erſon having granted a commiſſion in writ to a ſu - 
reargo of a ſhip, to export ſome goods belonging to 
n, and to ſell them in Holland, and, with the price, 
bay ſome other ſpecies of goods for his bchoof, 
nch being accordingly done, and the commiſſioned 
ods returned, the — . acquainted his conſtituent 
letter, that they were put in a cellar for his be - 
bf. Thereafter, a'creditor of the truſtee's poinding 
e goods, as belonging to his debtor, the conſtitu- 
raiſed a proceſs of ſpulzie, upon this ground, That 
goods poinded belonged to him the purſuer. Al- 
ged for the defender, That poſlefſion preſumes pro- 
ty in moveables, and the purſuer had no bill of 
ling of the goods poinded, as belonging to him, nor 
# he bound to have 'owited them to be his, had they 
ncaſt away; Yo that, till delivery, they were to be 
med the Tuperturge's gods. The Lords found 
property of the goods belonged to the purſuer, and 
erned the defender to make reſtitution, but afloi;- 
ol. IV. 75 /)J**FVVV 7 OT 
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wether drove belonging to James M*Befth, which —— 
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zied him @ ſpolio. Harc. (Spulzic). Feb. 1 


ALEXANDER MARTIN being creditor u 
the eſtate of Ryſlaw, by infeftment, for upward] 
L. 39,000Scots, the right, after his death, was'adjudy 
by Doctor Hay and Thomas Calderwood, - two of 
creditors, in the year 1695. Thomas Calderwa 
upon the title of Martin's infeftment, carried on f 
of the eſtate of Ryſlaw, and got himſelf in effect rai 
ed ſole creditor, and, at the ſame time, became a pi 
chaſer, in which proceſs Doctor Hay was at fir{tal 
ed ; but he died during the dependence, and therey 
no transference againſt his heirs, nor appearance md 
for them. Thomas Calderwood, immediately 1 
the purchaſe, without being infeft, ſold the lands 
Mortonhall, and made over his decree of ſale': Md 
tonhall paid ſome part of the price, retaining they 
mainder in his hand, for which he granted bond, v 
a quality, That neither principal nor intereſt ſhould 
paid till certain incumbrances were purged, partk 
larly Doctor Hay's adjudication.” Sir William 
burn acquiring right'to this adjudication, inſiſted i 
declarator againſt Thomas Calderwood's heirs 
_ creditors, for having it found, that he had a rightt 
- ſhare of Martin's inteftment, in proportion to the- 
tent of his adjudication, and ovght to be paid atk 
pari paſſu with Thomas Calderwood; and, ſea 
Mortonhall got the lands affected by Martin's ina 
ment, made over to him by Thomas Calderwood, 
had. the price thereof ſtill in his hands, that there 
he ſhould be decreed to make part thereof fortheon 
to Sir William, that price being a ſurrogatum com 
place of the land itſelf, and being ſtill in medio, 
divided amongſt thoſe who had an intereſt in the 
Againſt this 2 it was objected, That Cai 
Wood having purchaſed the lands of Ryſlaw at a} 
blic roup, theſe lands were thereby diſburdened uf 
the bankrupt's dehts, and conſequently of Sir Mon, 3 
liam's claim; and that, although Calder wood bad! 50 
made any actual payment of the price, yet, he ba 
himſelf ſole creditor, and likewiſe ſole purchaſer, 9 
was an extinction confrſione, which is equivalem ly, 
payment; and that therefore Sir William Cock ng te 
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d only a perſonal action of repetition againſt Tho · 
2s Calderwood, and could not affect the price of the 
ds in Mortonhall's hands, otherwiſe than by arreſt- 
nt, or confirmation as creditor to Thomas Calder- 
od, the effect of which would be, That Sir William 
ould be entirely cut out by Thomas Calderwood's 
ditors, who have done diligence, or got aſſigu- 
nts for ſecurity of their debts. The Lords repellet 
e objection againſt the declarator, and found, that 
r William has right by ware to part of the fume 
Mortonhall's bond, fl eiring to Sir William and 
omas Calderwood's. rights in Martin s debt; and that 
e ſums, in the ſaid bond, are to be conſidered as pare 
the price of the lands of Ryſlaw, due at the ſale 
. 15. Dec. 1725, Cockburn. | 
A BOND taken by an c&ecutor, as the price of the 
ceaſed's effects, is ſtill underſtood fo 
a ſurrogatum, to which the next of Later —_ jon, 
n of the deceaſed have right, Rem. HEH, 


pc. p. 78. OED 4. 55 1744. 
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A HORNING; and execution thereof, was redueed, 
auſe denoneistiou had followed © 
ter the letters were ſuſpended. Ef of a tt * 
olv, june 1583, Broomfield. — penſion. | | 
charge of horning having been : 
ſpeuded, and theregfter- the letters found orderly 
oceeded, yet a denunciation upon the former charge 

found unwarraitable, being before the decree of 
penſion was read in the minute-book, and ene 
lome, fan. 7683, Brown, Ce. | 
A DECREE-ARBITRAL — given for an an- 
al preſtation, and horning raiſed thereon the 'firſt 
ear, which was ſuſpended on payment or conſigna- | 
Ion, a ſecond charge for the next year's preſtation 
8 found unwarrantable, becauſe the decree itſelf be- 
s once ſuſpended, a charge could not be lawfully _ 
en, until the ſuſpenſion was diſcufſed. Auch. 
rning) 19. Feb. 1630, Towerlands. Creditors 
ing tenants for payment of a particular year's —_ 

: 8-5 


the common debtor had obtained ſuſpenſion, which be 
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and being ſuſpended on a multiple · poindiug, cant 
lawfully poind for any other year's rent, till the ih 
penſion be diſcuſſed. Dur. 24. July 1634, Bruntſel 
| A party having completed all *the ſolemuitles d 
poinding corn- ſtacks, but being interrupted' by a f 
neted ſuſpenſion before the corns were threſhed od 
and craving, by bill, the Lords direction how to pr 
eced therein; the Lords firſt iſſued out a citations 
gainſt the debtor, to anſwer the complaint, with 
tification, if he did not, they would conſider, the caſt 
and, generally, they thought the ſuſpenſion, imtinad 
after the poinding was completed, could not hind 
the poinder to diſpoſe on the corns, yet ſuperſeded ig 
give anſwer till they faw if he would appear or nol 
Fount. 6. Dec. 1707. Lanerick. -— The Lords foun 
it unwarrantable in a meſſengei to commit one to pri 
ſon, by virtue of a caption, for debt, after intimati 
of a (iſt upon a bill of ſuſpenſion obtained by the pri 
ſoner, although he was in the meſſenger's hands, bg 
fore the ſiſt was intimated or procured. Forb. 25 
July 1710, Lamb. FI 3 
MAGISTRATES being ſued for a priſoner's del 
whom they had -unwarrantably ſet at liberty; this 
ception for them, viz. That, before they ſet him at! 
berty, he had ſuſpended the decree whereon he wal 
impriſoned, was repelled, becauſe the ſuſpenſion coi 
tained na warrant to ſet at liberty, without which, 
that they, upon ſuch a warrant, had been orderly 
charged, they could not, at their own hands, do it 
for the ſuſpenſion might have deen diſcuſſed. again 
the debtor, and thereby the creditor prejudged. Duty 
penult. March 1626, Gemmil. Dur- 25. June 164% 
W ie. | | \ : 7 * F 
8 IN a proceſs of forthcoming, it being objected, Tha 


hoved to fiſt all execution; this was repelled, in re 
ſpe&-the common debtor, being called in the proceſs 
' forthcoming; might repeat his reaſons of ſuſpenyob 
there, Dur. 25. Jan. 1642, Stirling 
A BOND conceived negatively, That the ew 

- ſhould remove from a certain im 
Suſpenſion upon vice, and abſtain. in time coming 
performance of 4 was not allowed to be ſuſpended 
2 |  ſumpliciteh 
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ſubliciter, though obedience was „; . 
lebtor tranſgreſs the obligation, ge 
nd that he might be charged thereupon ſo oft as he 
ranſgreſſed. Stair, 16. Dec. 1671, Stewart. 

A REASON of ſuſpenſion, that the charger poinded 
goods in fatisfaction of his decree, i the 
annot be proved other wiſe than by Qeaſons 7 fuſs 
rit or oath wn cron fo for reaſons penſion, if | they 
f ſuſpenſion mult be inſtantly veri- muſt be inſtantly 
jed, and cannot ſtop for diets to verified, © 
prove by witneſſes. Dur. 9. March. | 
$636, Stirling. — Payment being proponed as a rea- 
on of ſuſpenſion, the letters were found orderly pro- 
eeded, becauſe it was not inſtantly verified at calling 
he cauſe, although ir was offered to-be proved by the 
harger's oath, he net being preſent. Had. 29. Nov. 
609, Jerdane.——A decree of removing in abſence, 
deing ſuſpended upon this ground, That the charger 
eing but one of three heritors pro indivi/o, could not 
emove the ſame, was not found competent by way of 
ſpenſion, ſeeing it was not inſtantly verified, but re- 
erved to reduction. Dur. 18. Dee. 1628, Johnſton. — 
decree being both ſuſpended, and put under reduction 
Ir the ſelf ſame reaſons, although the reaſons ſeem 
robable, yet if they be not inſtantly verified, the let- 
ers will be found orderly proceeded, the charger find- 
g caution to refund the ſum, cum omni cauſa, if his ad- 
erſary prevail in his reduction. Had. 1. June 1610, 
| _ One of two eo-principals being charged for 
be debt, ſuſpended apon this alledgeance, That the o- 
her co-principal had made payment, which alledgeance 
te got a term to prove, though, in a ſuſpention, it way, 
ver facto alieno, emerging after the date of the bond. 
ſtair, 15. July 1665, Urquhart.——In a. proceſs for an 
pprentice-fee againſt the father, who was the cauti- 
ner, the apprentice's diverting and abſence heing re- 
rred to the father's oath, and he having deponed, 
ith a quality, that the maſter had beaten and put a- 
j his ſon ; the Lords found, That the quality being, 
wer ſacto alieno, did reſolve in an exception, which 
e ſhould have proponed, and could not be proved by 
own oath; and yet, though the proceſs was a ſuſ- 
: 13 5 penſion, 
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er's option to poind the ground, or to ſuit the ſuſ- 
ader perſonally. Spot. (Poinding) 14. Nov. 1634, 
{Naughton | $a. | 

A LIFERENTRIX having obtained decree, for cer- 
in quantities of victual, as the by- 91 
ones of her annuity payable in Expences in a 
ictual, and having diſcuſſed a fuſ- ſuſpenſion. 
nſion of the ſame, the queſtion oc - e e 
red as to the expences. The ſuſpender 3 
hat the victual ought to have been liquidated in the 
ree, and converted into money, and therefore he 
d good reaſon to ſuſpend, in order for a liquidation. 
nſwered, It was the defender's part to have applied 
r a liquidation, upon this medium, that /oco fatti im- 
eſtabilts ſuccedit damnum et intereſſe. The purſuer 
uld not inſiſt for ſuch a liquidation, her claim was 
e ip/a corpora, and had the ſuſpender thought proper 
implement the charge, by delivering over the 1% 
þora, ſhe could not have refuſed the fame, nor inſiſt - 
| tor money. The Lords found expences due. 12. 
b. 1735, Gordon. 5 £1) "£24 
IN the reduction of a horning, upon this reaſon, 
at the Lords having found, in the | | 
penſion of the charge, that the Decree | BS 
arger, whoſe title was an aſſignati - /u/penſion, 

„ not intimated before the cedent's robe put in exe- 
ath, ought to confirm before ex- cution? | 
ting, which is, in effect, a turn- CE SR 
g of the decreet of regiſtration into a libel, that the 
dtor ought to have been charged de node, upon the 
cree of ſuſpenſion, whereas he was denounced upon 
e old charge. Anſwered, Cuſtom requires no new 
rge upon a decree of ſuſpenſion. . Replied, Though, 
den a reaſon of ſuſpenſion tends only to take off the 
rge in-part, as when x nah diſcharge is produ- 
d, it is reaſonable, that the old charge go to execu- 
u pro re/iquo ; yet, it is otherwiſe, when a reaſon of 
penſion enervates the charge in torum ; and the char- 
's aſſignat ion, not intimated in the cedent's life- 
ne, was not a ſufficient title without confirmation, 


ne ich made, in effect, a new title, The Lords found 
| 10 borning null, and they thought, that, to find the 
ar. rs orderly proceeded, was not the proper decer- 
r's = | niture 
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niture in the ſuſpenſion, but that it ought to have n 
in the terms of a new decree. Hare, (Horning) 4 
Nov. 1687, Hamilton. Warrants to diſcuſs, an bills 
fuſpenſion, are equivalent to ſignet ſuſpenſions ; u 
therefore, though the letters be found orderly py 
ceeded, there can be no execution till the decret 
. ſuſpenſion be extracted, after which, the charger u 
either put the letters, upon the firſt decree, to fa 
execution, or take new letters upon the decree of 
penſion. Stair, 18. Jan. 1681, _— ENS. If 
* THE nature and effect of ſuſpe 
Later deciſions. ſion, Rem. Dec. p. 65. Anderſon, Fe 
| | Sp of 


1743. EE ES Forts” 
A PERSON, who did diligence on à bill, after 


life 
decree decerning him to deliver it up, was found li]. 5 
in damage and expence, though he had, before do Ju 
diligence, obtained ſuſpenſion of the decree, Fac. (re. 


v. I. p. 223. Ogilvy. March 6. 1758. 

5 f 8 | a | * [ , 

| What alledgeauces receivable by ſuſpenſion, what | 
reduction! See Competent, © 
i Cautioner in a ſuſpenſion. Sec Cautianer in Susi 
hen. 0 | EE cs Won on i 
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A RENTAL, wherein the defender was received 

. __ kindly tenant to the Duke of. Lend 
Subject. mat- and his heirs, in ſome acres of lan 
ter of tacks and and alſo, in the keeping of the how 
rentals, _ of Inchinnag, was f ained to deſe 
| ak gainſt a removing from the houle 

though it was pleaded for the purſuer, That the 

could be no title to exclude the maſter from the uſe 
his own houſe, and alſo, that the right to be keeper 
a caſtle or houſe is a feudal right, which maſt be cat 
ſtituted by infeftment. Dur. 29. Jan. 1628, Lenox. 
THE Lords . 1 a tack, in prediis 55 
. e . , did militate againſt the buyer of f 
Td; Pare ark "ns lands, but 1 pradiis urbanis, l 
e 3 | cauſe theſe uſed not to be under tac 
but only ſet from year to year. Fount. 5. Feb. 1680, 


FOUND 


aying of rent, tho', for many years ; 


ck, or rental. Col. March 1587, kindly tenants ? 
Fator of Callin ng nts; 2: 0 o 
TH date of a tack (quarrelled for , 
ant of an entry), is a ſufficient entry, 
here no other entry is expreſled. 
ount. 13. Nov. 1679, Seton. | 


Imo, Date, _ 


ime, was found null at the inſtance . 
f his heir, becauſe it contained no 2do,T ack-daty. 
ick-duty, nor was it a diſpoſition of We 
liferent-right, becauſe wanting a precept and ſaſine. 
ol. 7. June 1575, Grange-Durham.——1 he like; Dur. 
July 1625, Ayton. A tack, though ſet ſine certa 
ercede, was yet found to ſubſiſt till reduced by way of 
tion, becauſe the ſetter had given, under his band, 
at he had received (not in yearly duty, but wnice 
nt:xtu) a great ſum for the ſame from the tackſman. 
ol, June 1591, Mellerſtanes.——A tack was ſu- 
ined againſt the ſetter and his heirs, although it was 
ledged to want a duty; becauſe, altho' it bore a year- 
duty, yet thereby, the ſetter had diſcharged that 
ty to the tackſman for ever, in place of his bairns 
t of gear, which was alledged to be alike, as if there 
d been no duty inſerted ; but the ſaid clauſe would 
t have liberated the tackſman at the hands of a ſfingu- 
ſucceflor. Dur: Auch. (Tack of teinds) ult. Jan. 1627, 
o. A tack, after looſing of redeemed land, was 
und not to be null, altho' it contained no duty, it 
ling been provided by the reverſion to be ſet mail free. 
d. u/t. July 1605, Reſtalrig.——A contract, bein 
ade by the Ld. of Lundie, whereby he bound bimſelf 
ſuffer a ſmith to bruik à piece of land during bis 
ime. he working the ſmith-work of Lundie, as well 
liveing his horſes, as in mending bis plough- graith, 


found to be a lawful tack, and that his work was 
u ocationit, and ſufficient to maintain him in his 
eon againſt a ſingular ſupceſſpr. Had. Lundie. 


1 TACK ſet in perpetuum was found null, even at the 
; I ilnſtance 
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FOUND, That there can be no kindly tenant by bare 
ot, that it is requiſite he have either Who under ſiood N 


wiſites ef 
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A TACK ſet by a huſband to his wife for her liſe · 


- 
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5 1h inſtance er rege 1 in 
3tio, 1/þ, Hope, (Tack) 15. July 1615, Stews 
| PL STEIN "a 64. and his hei 
ad perpetuam remanentiam, found to endure only fy 
the ſetter's and receiver's lifetime conjunttim Spa 
| (Rental) 22. June 1627, Galloway. The Lords 
ained a tack, tho* wanting a definite iſh, but on 
bearing to continue till a certain ſum ſnould be pail 
and this againſt the ſetter, but not againſtia ſinguld 
ſucceflor. Auch. (Tack) 1. Dec. 1627, Hardie.— 
A tack, which was ſet to a man and his wife dori 
their life, contained an obligation upon the ſetie 
«© to receive the bairns to be procreated betwixt the 
«© as kindly tenants after their deceaſe, ſo long as tl 
% were able to pay the tack-duty ;' this obJigati 
was not found ſufficient to defend the eldeſt, in a ren 
ving, at the inftance of a ſingular ſucceflor in the lan 
the tack, ſo far as in his favor, wanting a definitee 
durance. Dur. 2. March 1626, Hamilton. ——l 
' fimilar caſe, a tack being ſet for a limited time, co 
raining this clauſe, That the granter ſhould recei 
- © the tackſman and his heirs kindly tenants to ul 
« and his heirs, after expiry of the tack ;*”. this ob 
gation was found ſufficient to defend the tackſmani 
gainſt a' ſingular ſueceſſor ſuing a removing, att 
the term firſt condeſcended on in the tack was elap 
ſed; becauſe this clauſe imported, that the tack: ſho 
continue during the life of the ſurvivor, whetis 
ſetter or-tackſman; and therefore, it was the fan 
as if the tack had: been ſet for a limited time. Us 
6. Feb. 1633, Gordon. In a removing, t 
tenant alledging that the tack bad a'proviſion,” Ii 
he ſhould not be removed, if he found ſuch 2 
named cantioner for the duty; the Lords ſuſtain 
the tack, though it wanted an iſh, as being during i 
ackſman's pleaſure, which ended with his life. Fou 
June 1680, .——— Carruthers of Holmal 
n the ycar 1629, granted a tack to William Irvine 
the ſollowing tenor: Sets, and, in rental, lets ton 
« ſaid William, the foreſaid five pound-laud, as 
ce poſſeſled by him and his tenants, and that ; 
« ally and continually, as long as the graſs grow 
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up, and the water runneth down, and obliges him 
and his heirs, c. to renew the preſent ſecurity 
and right of the ſaid five-pounds-Jand, to the ſaid 
William Irvine, his heirs and ſucceſſors, ay and 
while they find themſelves ſufficiently ſecured in the 
faid lands.“ In a removing, at the inſtance of the 
ir of the granter, it was objected, That this tack or 
ental was null, as wanting an jſh. Anſwered, a tack. 
r rental wanting an iſh is indeed not good againſt 
ngular ſucceſſors; at the ſame time, it can hardly be 
oubted, but that a proprietor has it in his power to 
ant ſuch an obligation to his tenant as ſhall be good 
gainſt himſelf and heirs for ever. This is no unlaw- 
| obligation, none of theſe that are reprobate in law. 
he Lords found, That, ke the meaning of parties, 
the contract was intended to be a perpetual right 
# to the tenant and his ſucceſſors, . . therefore aſ- 
ſoilzied.” 23. Jan. 1717, Carruthers See Dur. 
6, July 1631, Crichton.——A tack being ſet for an 
luſory tack-duty, and for an endurance of 2400 years, 
as found not to have the benefit of the act of parlia- 
ent in favor of tenants, and therefore not good a- 
gainſt ſingular ſucceflors. 3. Feb. 1730, Aliſon. 
na declarator of the Crown's kindly tenants of Loch- 
aben, the Lords found; from ſome ancient documents 
roduced, That the purſuers, though having neither 
tarter nor ſaſine, but as tenants paying their rents 
o the Viſcount of Stormont, had yet ſuch a right of 
roperty in the lands that they could not be removed, 
nd might diſpone their rights to extraneous perſons. 
4. Nov. 1726. RE OO 
AN indefinite rental, containing no term of endu- 
ance, was refuſed to be ſuſtain ; | 
or life, unleſs the cuſtom of the ba - Jndefinite term of 
ony was proved by writ to be ſo. endurance, how 
ope, (Renta!) 10. Dec. 1619, Corſ- limited? 
y.——An indefinite rental, men- | Gs 
loning no time of endurance, bearing only, that the 
perſon, in whoſe favor it was granted, ſhould be recei- 
ed as kindly tenant to the ſetter and his heirs, was 
und to continue during the joint lives of the ſetter 
id rentaller. The like found, though the clauſe had 
een, that the rentaller and his heirs were to be _ 
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ved kindly tenants to the ſetter and his heirs. Dur-. 
Joly 1625, Ayton. ——Found, That a rental given to1 
man and his heirs, ought to laſt for the life of the fit 
heir of him to whom the rental was given, aud wilil'* © 
longer, conform to the Roman law, J. 14. c De 1/8 
fraud. which the Lords declared they would'follow if 
all time thereafter, when the Tike queſtion mould ui 
cur. Dur. Spot. (U/ufrudus) t3. Mafch 16 42, Ali 
ny. Dur. Auch. (Renta/) 15. March 1637, Galloway 
Forb. MSS. 17. Dec. 1713, Nithſdale.-——A tack ben 7 * 
ſet for a limited time, containing this clauſe: That 
„, the granter ſhould receive the tackſman and his he 
* kindly tenants to him, and his heirs after expiry uf 
ce the tack.” This clauſe was found ro import, That 
the tack ſhould ſubſiſt during the life of the for 
vivor, whether ſetter or tackſman. Dur, 6. Feb. 163 
Gordon.——A rental bearing, * That the graute k & 
cc ſhould receive the rentaller's children, after film, j 
é kindly tenants, on ſuch conditions as they ſhould i 
« gree, was found ſufficient to defend the frentallef tere 
5 Ps obs his father's death,) from removing, he giving! '* 
the ſame graſſum, and yearly duty,” as others of al 
purſuer's kindly tenants did for like lands, and to l ? *f 
for like years, as uſed to be allowed ro others, and one 
ſuch-other conditions as were uſual. Dur. 2. July 1630 thou 
Rowallan. ——The like; Dur. 11. March 1626, Corb 
hill. ——A rental, whereby the ſetter ohliged- himſelh | 
never to remove a tenant, nor his children, from tha ” ar 
lands, was found ſufficient to defend the children in 
removing, at the inſtance of his heir, and that the ſang 
was not to be conſtructed as a perſonal obligation fpoli 
the ſetter only, but was equally obligatory upon hi 
heirs. Dur. Spot. (Rental) 26. Jan. 1627, Agnew. | 
IN a removing againſt a tenant, who had entered in 
to poſſeſſion, in virtue of a miuute of tack, which bo 
no term of endurance; it was pleaded, That a tas 
wanting an iſh, is void and null, Stair, tit. Tack. \ 
- ſuch a tack muſt be perperual or nothing.” It is a pri 
ciple, that alt obligations are, in their nature, perpet 
al; therefore there can be no medium,” but either tha 
the tack is null or perpetual : for, ſuppoſing it ouce Is 
gally conſtituted, there is nothing to limit the ende 
rance. Anſwered, Though other obligations oy it 
| their 
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0 Aud being ſer; after there was 
land granted to another party, e Ku wir is 
known fo the tackſman; it was found; That the/tad 
behoved to Rand till it ee Leer of the tic 
man's Bona fides. Malt. 14. Dee 8 5 Hama a 4 F 
tack was preferred to a in ect it vn 
{et before the denunriation; and clad: 1 writ poſſeſſing 
before ſaſine on the'tcompriſing 3/ eee 
ving been made appear to the Lerdd, w ehr 
_ {er's ſaline "was pie ts the eee 
tackſman, they preferred the:compti 
fore the fine. the tackſman had baren ma 
mails and __ vgainſt the 8 85 Se 
which he afterwards: retovered deere, Duts 
March 1628; Bla tere 5 — 
| ch 192 9 uru.- — | 
getting a new tack for, a leſſer bald dee 
commence ; it was found, That eee legs; np 
poſſeſſion to the new; tack, ſo e 
_ gular ſuccefſor-iin; tlie lands. Stair,” 21. Jive 
Nieilſon. Gosford obſerves this detiſiov 
if the ſecond tack-was a 'prorogitiag: of 2 
to commence; after expiry tlier eo... 
4 PARTY: having got a tack: of einde, and a 
TSS 7 oy: 10 cammence at dhe e 


e of . 4 firſt, and a third 2 Togo 5 
tacl, ix what:caſe running öf the ſeconi i in A 
good againſt: ſin- ving at bb e 
Aal. cceſſurs # af The lands, the L ds found, 1 
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arte the third a the: by pany ys 
: Fou „Thus tenaut habing | + for ters | 
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Ton. Atzek was ſuſtained, againlt 2 ſingular ſued 
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eee | * currency of — 1 ha- 
ping gra ſecond;: at the expi 
0 x 8 ae — date. of the ſecond: ek. 

hut. bef1-41epinazjon: of theifirſt; ſell the lands, The 
neſtion orcur rod ifthis ſecond tack was good-againlt 
165 gul ar ſucceſſor / On the one hand, it w contended, 
derbe ne both a: tack, and poſſeſſion, all that vies 
effary byjthe act of parliament, to make tacks good 
3 lingular. ſuece 15. On the other hand, it was 
contendedj! * no-rack dt a ren rights on gs 
poſt ſingulav ſureeſſurs, exeept that, whereupon 
on has actual followed: vas the . all 
long bern in F by virtue of the ſieſt tack; and 
iat the ſecoꝝ tack can, in no view; be conſidered as a» 
how, better than a ſimple perſonal obligation on the 
wwprictor, 0 rant a new tack to this tackſman, after 
expiration of the former, but which obligation cannot 
be more. effectual to him than if granted to any third 
party whomever: watt in paſleſſion ; good indeed, it is 
woe, againſt-the-grantor, but by hn means againſd ſin- 
an park: gy The Lords fa ined the. ſecond tack 
chaſer, A Jan. 1745; Richard.—- 
A rack eing nineteen ycars, to beg ay the 
fk of . 9 then nat run out, but t ry ſuſ- 
pended t ill a ſum was: paid to the tackſman js ita ſet= 
der of the tack : this tack found nat ſuſſicient to deſend 
ioſt a compriſer, ſuing either for mails and duties or | 
removing, the ſum pay ing been paid after compriſing, 
ind ſo the entry of the ! tack, was conferred in tempus 
* lebitum. Dur. 3. March 16 
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as wg 4017 | kd +0: 
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which 'iC+wasHerved, but o all ſi 5 
zereof the titular received not payments Dread 
arch 1628, Blantyre. A renunciation of a teck 
l not take off taeit relo vation ifithe taekſman there · 
er continue to poſſeſu of intromit, Gf, Nawe: 
12,'Biſkop'of Age © $175t! N FHITTY 
A POSSESSOR; "after he was warned - 201 remdveß. 
even \afrer! decret of 7 reniovin 45942 @ 4 iin 
ving eohtinued to ſdw this: groi b 
was found; norwithitandin e, hn. 
in the proprietor to med 
crop, ths rg ok e 447 ee | 
t, as br Whit wa - fengnts lags ©, i 
; diþollefſediby letters off, ejetion, -.; by aan 0? 
Lords ee, nene Wehe — 1 
the neiple, mY A fo! 
b. 6 e . ite 2 ric 4 7 Ain £93 v6 
| 6:4 Me 34 dh 14 3175 1a, * i 23686 edge 


- 


FEY A gy 
4 4 4. s ; 8 4 ö 4 
- * 4 
aty in vi ol; to p 
n £ IS 10 "4 


6. 0 
r 


in time cominy 
Edinburgh. 


vailal, who was 
1 9 N ear 
[ 7 


teind dolle, tho! for 3d yeere was 
the-miniſtor; who-w'as titulan, front A | 

rum. according} to the old venta. Dur. 3. * 

Symmorio——Kecnanks, | ie c uſen tar . 


Dolls are liable: for- the amen 9)uhevith f. n 

ing the'veab agind-of the ,I eee ri; 
they make intimatloꝶ td the ee [ 
afvalireinding-of. ther cars: [Dunzas..A F 


Ezngx +31 ha: hen Duf.20: Reb Af 4. 
. — 
ted year to he 
wr ;teind-duty,: was found- r deſend-;ythe 
fromany additional tründ, until eitaviar-oe-inhibial 
3 . —.—— 

| commil ariot court mg in Te 

cterk For the time; and the prefiel 

inſiſted, in a couny reckoning ad: 
tie clerk Jor twgithirdy af i 
ties of the.coutr, fince the date: og gion | 
2 to. «dyes anticle of tha K inge . 

| why oh nad Saud the, defender: 41 

2 big „gebe, date: of oe gh . 

orm! 


commiſſary by the Kings. ivſtruQions.: W nk 
. TOW ine TU 1 ;of e ads 4p 
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tack more then the tack · duty : this uſe of payment 
s decerged to be continued i futrrum. dann the 
irs of the tack; Which, in fo far, was nnderſt palt : 
m. Fount; 8. Stair, 9. Nov. 1679; Rutherford. 
VOLUNTARY payment of teinds, in a greater quan- 
than is truly dur; was found neither to take away 
right conſlitutedl by decree of valuation, nor to ob- 
+ beyond the” time; of the ſaid-yolentary payment. 
m. Feb. 1662; Baſfindean.——ln a pruceſs for; 


"x 7 


inds, f vat yrs” porn the «rent, the defend 
produced a decree» of valuation, againſt which the 
lalgeance' was found relevant, That it was a deſert-. 
right, never having taken effect by payment, but 
ks accepted by the defenders, and duties paid by 
thereafter to a- greater quantity. Stair, 15. Ju- 
1670, Biggar, —-—A miniſter inſiſting fer a certain 
n in money, and offering to prove decerinalim & tri- 
nem pofſe lonem, though the decree of valuation, 
tried only a certain number of bolls chat were not 
nnunibus anni worth that ſum 3 the Lords found it 
uph for the miniſter to prove ſeven. years uſe of 
yment in money, to make the heritot liable in by- 
es, till the valuation in n declarator was made t 
le in time coning. Fount. 7. July 169, Maleolm. 
IN a proceſ between a// miniſter. in the weſt and an 
ritor, touching the meaſure of his ſtipend victual, 
Lords found, That the the acta - of pafliament did 
ake the Linlithgow meaſure the rule of commerce, 
ſecing they had, in theſe weftern pgrjſhes, a larger 
eaſure, therefore the miniſter was to receive his ſti- 
nd by the local meaſure of that pert, reſervin to 
beritor to redreſs himſelf 'before the commiſſion. 
nt” 26. jane 1638, Linie I ine mer 
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a certain duty to the titular, in place of the ia ery 
re; this was a ſeparate ſobject, which was wor dig 
ned to the liferentrix, and to Which, therefore, 
could pretend no right, more than if there had been 
current tack in the purſuer's perſon. * It was: 0 
ed, That there is a very wide difference betten 
eit relocation and 2 ſtanding tack ; the last ig/) 
ſonal whoever be the Proprietor ; whereas taeit rel 
C ation follows the property, and muſt do 10 from il 
vory nature of the thing, auſe it is tvoly' to rig | 
or title to the teinds, as a tack i is, upon which n chi 
may be founded for the teind ; it being no more but 
reſtriction or limitation upon the titolar, i virtue 
which, the proprietor, who was liable to pay the t 
ipſæ corpora, can free himſelf, by paying the ofual fi 
ver-duty in place of it;: and that theref6ye; the 
fender, who ig proprietor of the lands for life, m 
of courſe; have the benefit of the tacit delete 
and the purſner, who is not titular of the reinds, . 
has any other right in his perſon to the teinds; 62 
Md in no other ſhape, than as begetiorum eſter a 
the ſilver · duty he paid to the titular-upon her actont 
and which ſhe ak bound to pay by tacit relocatid 
in place of the ip/a corpora. ' The Lords fond the i 
fender no further liable than for what the purſaer i 
ſtructs he actually paid to the titular w— r 
| e eee . 1733, 1 Dran 
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rds refuſed to ſuſtain the lame, to interrupt bonn 
paſſeſſion, in conſequence of a right to the teinds 
z queſtion, obtained n domino, or to make the 
rty a mala de pollefſor, though ir may be ſuſſicĩent to 
merrupt taxit relocation; Fount 17; Jan. 1696;Anderſos. 
AVV 721, The York»building company granted 

leaſe of ſeveral lands to Provoſt e 
m Whitſunday 1 Jar; and, by the leaſe, the tackſ- 
en bound themſelves to remove at the expiry there- 
{, without any warning or proceſs of removing. This 
ack terminated at Whitſunday 1740, before which, 
e Provoſt made the Company ſeveral offers for a re · 
wal of his leaſe, which they refuſed ; and, in April 
141, they grauted a new tack of the ſaid (ſubjects to 
mes Holworthy, who affi gned the fame to William 
bartlet, err er he claimed a right to the rents. 
the lands ij 740 and i 741; and, in the competition that 
ſued for theſe rents, it was pled for William Bart · 
that Provoſt Stewart ought, in terms of this tack, 
b bare removed ut the expiry of his leaſe, (Whitſun- 
y 1740, ) 4boephvhe: was not formally warned to re- 
ore ; and, even abſtracting thereftom, there was no 
rn:i1i habiles upon the ſtatute 15535, for a legal warn - 
ve, in order to debar him from uplifting the rents of 
nds of which he had no natural pofteflion, the whole 
that act being apparently calculated alle narly for te- 
ants, who ape in the natural poſſeſſion ; conſequent · 
5 if there Was no neceſſitjʒ for a warning, there 
old de! :neciracit reluentiem, Which is the chnfe- 
vente of the umiſſiom to wutru, and this will be af 
forceʒ if h nature of the tarł to the Profoſt is 
onlidered, whidte indeed appruaclies nearer to an aſ- 
ation tothe rents uf lands, chan a proper tack, ſee- 
by it could nase: be in the view of ies, that the 
atkſnen were tapprehend the natural paſſeſſion of 
lands; befides, ; u the C rejected the Pra- 
's offers, πτπ a ſufficient notification to ihn, 
kat they did aot iutend : hd ſhuuſd haue any further 
mern in the leaſe, upon the Tonditions he had Tt 
fore, whereby tiere can be no: place for pleading a 
t relocation, ſuppuſing the contract was of that 
5 Aa a2 - nature, | 


lore: 


. „„ 


— 36 to admit of it +{ibelides] Willa Birth 
' fofficiemly inter pelled the Provoſt from en 
with any of the rents, as he took mftrumedts/apzind 
Him in June 1 7, not only 70 beccunt r his wh 
- Intromi but likewiſe, that he ſhould robs 
"uplifting a more of the rents in time contiog, 
is ſufficient inte ation, as to the c 11775 
Stair tit. ' Tacks; 23.——Anſwercd for. | lo voſt £ 
art, That no notice or intimation e 
him by the Company, or any other in their rh 
that he ſhould remove at Whitſunday 1740, Naben! 


tack expired; neither did he ever ſhow-any inclim 4 
rion to renonnce; which mutual f „ he u clot 
derſtood, amennted te a tacit relocation; upon tor 
me of rhe former rack, in. conſequence | where Jeb 
he uplifted the rents from his ſubtenants; that his . 4 
to the two years rent in queſtion, in virtue of uf 0, 
| relocation, is clearly founded on the principles of lau. 7 
as it could. not be difputed, that his leaſe was a tack ¶ . 
the moſt proper ſenſe . and form, ſuch. as jntitled hi T 
to the natural pofleſſion of the lands, though for his c. 7 
venieney, he ſubſet the ſame, fo! that the-nature u 4 
Fibject was clearly: capable of tacit. relocation; und, tere 
it bad not been for the clauſe in the-rack} ;diſpenſn Tetai 
with a warning, there can be io doubt but it we Mact 
have been ne ary, ſeeing, with reſpe& to the con 4 
pany, the Provoſt was the proper and immediate te tute, 
nant of the whole lands. let by the leaſe. Nor was to ic 
material to inquire, whether a wa would ha bite 
been neceſſary, if that ſolemnity had n diſpenſe A 
with in the tack;' becauſe: ſuch — doc $30 
bar tacit relocation, which takes place by prym 
and ãcquieſcence of both parties : Neither: xoald tor a 
intimation in June 174 have any effe-or t aud 
even with reſpect to the rents of that ee the r. 
tacit relocation commenced at Whitſo 71 on 
which he ought to have had due notice fometime d red 
fore Whitſunday 174, to remote, othenwiſe bebe 'PR 
title to the rents of that;year due. by: cia ſu Litor: 
_ — * 

38. 23. Craig 40. hoc. tit, The . le 

in reſpect no-intimation was mad to, Provolt/Stes * 
dle 


« pre to. remove at ra 17, nor any. perk 
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t appointed the Company that year ve. vplist abe 
6 — e boena pd to intromit with 
« that year's rant, and was ouly accountable for the 

4 tack-dutyy- but found him accoumable: for. the rents 
crop 1741.“ Hawes p · 348. competition Bartlet, er. 

Dec. 3. 1144. „ i, 44+ Fg $77 n 42 #; 

TEN, 1 who veap vo, more-than the expence of 

5 ſeed and. — — an extraordinary ſt orm 

-of hail en rags accompanied with thunder and:light- 

ning, are not n Home, p. 350. nen, | 

Dec. 3. 174 23 n 

A TACK — 20006 than eineteen years, a not 

tlothed with -pofleflion, does not intitle the tackſman 


teme Falc. v. 1 26% ns. S 
Feb. 1747. ad - $4.4 , # | * 
\affignors-as 1 the Corter ſhall approv e 


A ACK eo fac 
of ſecluding all other, is not:adjedgeable, Falc. v. I. 
3 idee, 17947. 805 Rom: Dee. Pe 23 5. 

a » 3h a. 1 1 

Tracks of urban tenements are «ffgnadle, rale. vel. 

p. 710. Achiſon 7. Jan. 17148. | 
A Tack, with power to retain the rent for — 
tereſt of money due by the heritor, gives no right to 
retain againſt a ſingulat erer. e v. T. p. 35. 
Macravithy 11. Peb. 1749. 

A Tac for ſervices uſed! and wan; reals the ſta- 
tute, 20. Geo, II. concerning ſervices, binds the tenant 
to ſervices due out of his tenement, to others than the 
ſetter. Fale; v. II. p. 229, Panmuir, 5. Feb. 1751. 

AN heritor baving become debtor to his tenant, 
ve him a power to retain the rents of bis farm in, 
payment of the ſums due; other creditors of the heri- 
tor after wards obtained infuſtments upon the eſtate 
judged, and got it ſequeſtrated: It was found, That 
ne rents fubſequent to the-ſeqtieſtration fell under yoo: 
actory, but not hoffe prior. Fae. col. uv. II. P- 4 
treditors of Lord Crunſton- Jan. 4.17%. "Eg 

PROROGATION of a; taek, is not / good againſt ure - 
Litors: of the W ing infeftments, or affect - 
ing the eſtate diligenet ex of the — 
nal leaſe. as. 55 Fs „ YS wo tip f rk, | 

PROROGATION of 2 tack, is not yentagitulit heri- 
table . obtaioing ſequeſtrat ion before. poſſeſſion, 
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commmenced on the p een 
35. Creditons of 3 244 . wk U 
- -. NULLITIES..of à tack: ſupplied;by the te 
; poſſeſſion, Fac. Col. v. nen Gos don, 40. 
BANKRUPT temas 25 2 2 hack <a mn il 

ſubtenants, ſecluding 65 trequally ſable 

; bis whole podſom, if th eie fr. | 

-the- rent payable to the | * 2. 

P- 200. Cra ſordꝭ . Y 7s. 34446, 1400 

IN a queltion-between the crown and Frazer:of dd 

drama, whathares — e 


v. rer * 41 45 3 ante 27. Jane } — rg . 101 
ALEXANDER. late Earl of- 7 granted a 
Janet Fulton, a tack of part of the lands of Dre on 
for. the ſpace of nineteen years net .andjminedinre 
following her entry, which js declared to have x 
menced, as to the avable lauds, at Martinmszrg 30 
as to the graſs, at Belton or May-day 2251. The le 
ſee remained. in the peaceable —— the loads til 
the beginning of April 177, and had already en. 
her whole rent down to the Martinmas: precec 
when the preſent Earl of Eglinton, under preter 5 
that ſhe was bound to remove withont warning, or 
cree of removal, was pleaſed 5 — 1 
to give the following charge. 5 75 
% pril, one rnb vu 2 dear nancy F 
George Morris me r, at cunimand o 
« within Ae, 3 and pree a 
ie the inſtance of Archibald Earl af E aink 
> Janet Fulton, and, by virtue e 
_ < fty's name and authoritz, nn commanded un 
40 e the ſaid Janet Fulton, 0. ; 
<< form, and ful], to the ſaid co caplainer, ;the wii 
< regiſtered tack in the baill — and cla 
« (es, tenor, and contents thereof, in ſo fur 28 
4e ſtands any way bound and obliged thereby ;. and 
ce flit and remove herſelf, family, bairns, fer 7 
de "oy and other —— and 1 


grounds at t 
that within che ſpace 9 | 
xs) under the; ain, eben 15 i 
| E of this e We Plrfour 2 


d. In a 5 8 
t forth, 1240, Tha 
ofeft, had no N 8 N na. 
jgbt be the opinion. of. the Court. now, W 
cate was, produced to ſhow * Was actually 46] 
ft, 3- April, 1 8 jo appreher Es 4 
ument w » at the time it was, to 
ord cn cauſe nothin had ih 5 1 Flt 
ced, but a 7 retour, bearing: « 22 250 Appt, 
ay days aſter the charge, without any. nner of 
idence 6 afeftment,. either beſore or ſiuce that” 
riod; 2do, 1 Ther N Was 5 in 
0; bex reſpect; 6 the charge was not given forty 
o prior to the ficlt- Whitſunday, at, or preceding. 
ich of the tack, according to, * 3 but, upon the 
2. of April, within little more: than 30 days. of the 
m of Wut day 1770, within 18 days of Belton o 
3-day, when che tack expired Log; ro the graſs, and 
leſs than . five months after Mattinmas 1769, the 
5 1 removal from the 11 550 ei charger | 
Inded his ar Eee N on the in e in the 
& © And 5 the Kid tenaut wo beg ore 
dal fit and remove . fork h and from their a 
hid poſſeſſions, at the pale yea e of this tack, 
without any warning ng or decreet of removal to be 
obtained againlt them for that effeck. 70 The Lords 
Kerned Janet Fulton 1 991 to remove from the 
lancia, and from the houſes and graſs at ay 
F then next, 24, Jan. 71 
I a qucition 8245 Ws Earl 'of Eglintog and 
Ma Crichton, mutual infotmations were given in to 
court. In that for Crichton, it was, tet forth, + hat | 
had, for niang. vers, been A. tenart to the Karl on 


ent parts. ut. Lis eſta $400, Par OT», £ #1 
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8 
fer ſothe Kime befor the 1760. 8 wh 
Jands' eefied  Mohcor and Latyhen, "om atning 1 
180 akres, rented" st L- yo besen e 
Earl's" afaits, in that co Lo y, had alſo W 
wany years, committed to the 0 bee 
Fowhis, in ſo far as” reſpetted” the up face. 
ſhip's rents] and ſerttng/tacks; and? 
"with" the tendnts's That in ehe 7 „ele e 
entered into à tresty with Crichton for a here 
part of the fdid labs bf Motievr1and Ledybialk,. 
warious ottirioniogs, the ters were ar\Jength oe 
between them: That by theſe terms, the dert lin 
near dotbltd, and the "tack being "agbees on. 
twelve ears, Criehtoß ws to become boand'to hy 
and Nn lands, at a great expence, going 
firſt ſtx yes; [bg Yobvwfieh, „his returns coind 61 
expe Red from during the Feniainder ure l. 
his leaſe That in pur fuanceof thid'spreement;". i -: 
of teck, or articles, were wrote but By Vir Fowlin fi onde 
Lelivefed to Crichton, of the foll g erde oe N 
ee the croft · land of Ladyhall, within the yew dike; Tote 
te al Town with cloter and ry&prafswithia-th 560, 
* years, and 'the field land thereof Hard, at he 1 cor 
i of five chalder the here in the fame time 4 ud, croC 
1 three years more, Al 9 ner and Hill Tow With and 
oe: graſs and clover * Fs wards,” during 5 the t g ma 
ve years of the pröpoſed tack, to be wownor 'piliſe tr 
e red as the tenant thihhs fit: That —— nitec 
ve; 'Motncar Beld- land, Hot Hmed dlreddy;" und bf L .de, 
26 frall without the dike; be all linied "within the 8 aly 
te ſix years, and” laid to graſs in three trove  afor 
_ $bpeating up with the Hime and either 70 kel 
I years after the third crop, or broke up withs 
20 as croftland; and, that at leaſt a quantity of 1 
ce. land be brou tt into croft, double to be . I77 
10 in croft of the Moricur Janas: now fer; before WiMipulute 
end of the 1 That the preſent eroftJand be rl; a 
« the rent of ten merks an acre, and the- field-}avd or 
4e Ge milkags an acre.” That that minute ot artifrab! 
was hoto grap Ph:of Mr Fowlis, though neither dated*hecial; 
ſubſeribed by him That it Was however regarded hy 9, as 
und john Miebrda, aka (©fficiens voucher of the aun 
| WES z and Mr Fowlis * ſoon after Sone to” (AJ 
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þ a, to wait-6pon; bie maſter therEarl; be-repbrted the 
t gain to his Lordſhip, who approved of the fame, 
with this variations That the whole croft- land of the 
Ladyhall, being that deferibed in the Grit: part of the 
inute, as lj ing within the new dike; ſhould be refers | 
ed for the Earl's natural ſpoſſeſſibn, aud that the at» 
ic {cs Mold gad Gd an a che reſidue ; That accordingly, 
the Earl hach fince: the 17501 potiefied che faitl larids of 
dyhall within the dike, and Crichton had puſlcfled 
be reſt of the faid lauds without tlie dike} and the 
Moncur field - land, being all the other Jands mention- 
| in the articles and-which he was thereby bound to 
me within the firſt ſut qeurs, and to bring into graſꝭ 
ithin three more: Tha, as the rent of the Jands he was 
de confort to the aeres, Mr Fowlis after wards di- 
d Alexander Arthar, the karl's gardener, tu mea» | 
ure the ſame ; Which he acebrdingly did, and, in A- 
i| 1760, reported to r Fbwlis, who! was kt at 
d don, the teafurement being 13 acres of croft | 
nd 58 of fie la- ground: That Mr Fowlis thereupon 
rote to Artllarz a letter produced; dated 27. April 
150, wher eim ha has theſe: wende : % I thought Mon- 
cur would Haye: meaſured further, particularly tlie 
eroſt; but, on the Whole, there is a good tent raiſed, 
and Crichtow has good bargain. That on this ſoot - 
g matters compinuectinem the 1760 to the 1766, being 
e firſt ſix years of the twelve; for which the leaſe was 
ited : That ĩn the meaii time, repeated promiſes were 
ade, that: a formal, tack ſhould be extended; but it 
1 Dr g Criclitoo; [that 
d aforeſaid articles, after ing ears 
Crichton? s hands, bad been i been returned to Meek 3 
order that — — 2 be game out), or 2 | 
word, was as god as That during theſe ſirit 
years, Crichton: reg = n the EE rent 
ulated: by the — which was accepted of by the 
tl; and — — able to prove, in the eleareſt 
mer, that he mangged park proved the ground, 
*«vle to the ſaid articles. en turther, - 
cially in the years 165 Th 66,:than his obliga- 
2 as to wwe quantity of lime ich be laid upon che 
unds he brought in, having done it at the rate of 


0 bulls ber _ beſides above 200 bolls, * N 
al 


Ten months from: that 


v8 TT 
laid on 6 the year 1767, with 1 zolcurt, Joliet le 
That be could alſo prove that he laid down ſeveral 
withgraſs:ſeeds, rhough not · bound to do jv ſo e 
that eight acres of the ound limed hy bids. fwih-ag | 
yet been broke: up and that, . 1 it 
the ground With illage, there were yet ahtan f la 
acres of it in'grafs; being about two: thirds of-1 
whole: Phat in this manner, Or tehron aras gredf y 
pocket, and had only the proſpect of being re 
during the eourſe of the remaining ſix years of his 
ſeſſion. But while matters were in this D tor 
cher tenant, obſerving the ue e ee, c 
Crichton; and learning, that he bad no h 
had tempred the Counteſs of Eglinton, ur Motte | 
| her, bythe! offer of higher rent, nne ear, 
of that defect᷑ / and to turn him out, after herhad rant 
red all the expence, and before it was poſſible for d tr 
to reap tlye fruits, winch; in juſtice and; reaſon} he necut 
intitled to draw from it. Hence, in March 466, richt 
| proceſs of removing was bronght. againſt him be fute i 
_ ſheriff of Ayr, in 4 mame of the Karl, then rata 
and of the Counteſs) as his commiſſioner, jg ver 


That he ſhiould be decerned to remove fr che wr be ca 
Lands at Martipmas old ſtile 1766, and from . ho the 
at Belton thereafter That tis proceſel wN ©: eren, 
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lt. Boch entails were duly- recorded in che r. 173 
of tailzies./ In 1740, Mir Walter Laurie-purchaled. the — 
lands of Ervies. The. convey ances .; from Rabert.apd „ 
"Agnes: Glendinning | be ſellers, were 9 ene 
14. der the relation in the diſpgtivigm ailzie. 
ed bx him to His other e tae, ee 
\*rafligns beritably; and: irredeemably. Mr W 
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ended, that the defeniler, (i. e. James Laurie), ub 
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- tbe lands of Ervies did not fall under the prahibition 
and irritancies of er At theſe entails, but might 
taken up in, Zee ſimple. Mes Margaret Baurie, th 
next heir of eniail, and Andrew Laurie, Eſq; ber 

huſband, brought another action, inſiſting that James 

Laurie ſhould be obliged to complete hls. tit lłs to the 

lands of Red -Caſtle and Bargatan, under the two dee 

of entail before recited; and to have it found and de- 

.clared, that the lands of Exvies ſhould be ſuljectel 

tothe limixarjons and. proviſions contained du the ſaid 

entails ; and, that he ſhould be ordained to convey hi 

-, own ſlate of Skeldon te the ſaid Mrs Margaret, the 
next heir of entail, in terms of the fore ſaid ſettiſements 
Upon the 12. of Jan. 1 742, the Court ſonnd, That Janes 

„Laurie was obliged te, denude bimſalf of the, lands of 
Skeldon, in favor of Mrs Margaret Laurie Z add, in the 
actleu at qames Laurie's ipſtance, they, by another in- 

_ - erlocutor in Feb. 1743, *4,vepelled the reaſons of re- 
(duct ion, viz. that there may be an incompatibibity ir 
cc the. aſter. ſucceſlion, between the'ſeries of: beics called 
e by the entail. of the landꝭ of Red.Caſtle, and that of 
t Bargatan, Airds,:and others, and found the lame not 
(e xelevant to ſet aſide the deeds; reſervingito all con- 

„ cerned... to: diſpute the import apd coniequences of 
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4 diſwifled the fame. Unen the 30. of july: 2745 
James Laurie made up a title toithe lands A Exvies, 
A ſervice in the uſual form. tanguam iegitinins oteprapis- 
- gu iar Arne, (ot his uncle Walter. . Upon the 20. | 

: :3442the court annd, ( That Mr Walter Laurie, by 
taking a difpatition.from:Eady-Parton;,and her ion, 
(Agnes ard Kobert Glentlinning) in. the year. 1740 
(to thelands therein contained, (i. (6 the lands of kr 
ies), under the reſtriction therein mentioned, in- 
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« ſtion; wider ſuch reſtriction.“ Upon the 25. of heb. 
1745; James Laurie completed his titles te th& to 
entailed eſtates of Red-Caſtle and Bargatan by A fer- 
rice, tanfuam 'proximut' et ligitimice Barts maſculus et 
tllie et proviſionis,” to his uncle Mr Walter, in theſe 


lands, under all the limitations of the entail. Of 
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ed by him of his other lands and' eſtate, it was uot in 
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which are indivifible 5: and found, — | 
was but one animal, they were liable in the tenth part | 
of the price thereof. Foont. 11. Jan. 168 f Drummond. 
See Had. 19. Jan. 1611, Bailie of 'Mugkland,; where it 
4 — . That if there be ſeven r f 
above, under 10, the tackſman will .getone_of teind. . 
"PEINDING of corns, by caſting the ſtacks, was found 1 
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8 a ſpulzie,- and that it ought; only to be 
\Method- Nom on the ground. Col. 7 1584, 
rinding.” Crichton —A ſpulzie of th nds cannot 
be elided, upon . Fe conform 
to the a& of parliament,..anleſs 15 days be. paſt after 
the tearing: of that haill ſort of corn, which is 
to be teinded, before the firſt requiſition be made, and © 
that there intervene ſeven days 9 the firſt and ſe 
cond: requiſition, and thereafter chat the teinds bei 
ſighted by neighbours; it be ſi upon the 
and kept till Hallowmafs. + Had, 19. Jan. 1610, He 
, Hilton. pound, That the act ebe. 


leaving the teind on the ground, could) not be extend. 8 
ed from great teinds to 1 baue 11. Jan: ww | 
Drummond. . 8 
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niſter, Sho had got his ſtipend modified to him, when 
the teinds of the pariſh were under tack, was found jn- 


titled; ud porſon of the-pariſh, to inſiſt agginſt his- he- 


ritors for their 


rſonage-teinds . after the. tack was 
ron out Hare; ot 
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the vicarage; as well-as | mini- 
ſter preſented: to to the vicarage- einde, with a decree 


conform, in general, was found to have a godd title to 
furtber docn- 
ment to iaſtruct, that the vicarage was a part of the 


doen of that kirk; ſeeing they. neither 8 


right, e had paid to any having 2 right, nor 
pretended 3 ption of * Stair, 14. Jan. 2 
Johnſton; ac 23. perl. 1690, act 25. pati. 169 
by which the right of 8 3 .diſpaned, 
is taken from the miuiſtara, and eftabliſhed. In the 
tron, always with the burden of a competent Wipers, 


whereby the clergy Wan eee become alto- 
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ee inſiſted on for the 
end, mo, ber fror huwing g t al con 
When Herr ſum for a nine ears tall 
Ar au bleu, tbe ninth part of that gr 
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7 their tacks, being 
taken We to pay anbually the half bf the land- tax, if 
'«this'pa 44 5 like wiſe to be conſidered av increa - 
my the ends the teind, iner the fifth part of the 
Eros rent, without d&daRion of public burdens} is the 
"rule, by u&t of parliament; for vnſuing tithes. 'To 
it was oppoſed, That the quantity of the land: tak 4s 
D | mncertain, its enduranee not "=bſolurely* rertain, "and 
therefore it has“ been the pra __ of the: court: 
augment the; tefnd-rental bi ar caunt of 
_ paying the balf or the Ghote of k. The Lords: 
. wife 9 1 this Alfedgeunte: Id. hits vitue- 
. tion: of telnd, the followin ER particulafs were determi- 
ned, me, Tbe expence+v g the tenants hou · 
_ ſes, laid out by the maſter, e deduction from 
ide ken 1; 200, The rent paid for” the ſupe ee 
noufes, over and 0 9 eceflary for ! 
ing the round, Was ſuſtained az a un 
rental; 15 2 that whether the Foul e to 
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re maſter! of tenant, becauſe, though feht houſes" are 
| * generally ſet With u piece of ground'to'traiſeſmen, the ti 
rent is rather in conſideration of the houſes, Which ſes 
are not a" ſibJeR 'teindable, than of the ground 3 3tiv, tei 
Fam 9 was towed, of account of ya ſet to a Pat 
| "tenaht; our of whic h he was allowed to win 18d ſell peate, the 
| res bond 75 wat teintlable ſubjecc and « higher rent Ste 
muſt be underſtood given | 7 ountof this prä lege. it 
11 Dec. 1734, 'Heritofs. er. In à va on 
deduction was allowed out of the rental of a certain au 
"ys as the yearly value of an or ble ken of lel. 
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tenement, purcha- 


ſed tot 
1737. —— eee loch being drained at 
a expence, and the ſail brought to be arable lauq, 


the Game; was found not to come in computs | in valaing 
* teind;;. for the Lords were of opinion, That — | 


rent ariſes. from an extraordinary improvement; the xi- 


tular, has no claim, as bas frequently been re bed. the 


caſe. of groands--improyed.. by. incloling ; and tl abd though | 


here the ee a ſingular. fucceſfor 
had purchaſed the land after it was drained, yet; it Was 


conſiderad, that if the ground, while the property of 


the who improved the ſame, was not ſuhject to 
teind, tho tranſmitting af it to another hand could not 
78 it a ons baden, 15. July 12195 bee | 
0 alder 4 44 7 

IN a — for parſouage * a the inftance of 
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bad little arable round, | but, moſt, + "286, Whes fa. 
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„and | 
what, vicarage in ſuch a caſe, and what mould . 


rule and ſtandard for eſtimating ge te inds a8 to 
bygones 2 the Lords found, That the ſowing and hold- 
ing for ſeven. years back ward could not be the rule here, 
but only the Alrh. part of the rent, dedu a ſtock 
for the vicarage, which muſt be proved what is will a- 
mount to, the ſame being local — conſuetudinary, ſo 
that. it is different in ſeveral pariſhes aceording to eu- 
ſom and the uſe of. payments. V Fount.. 29. Jan, 1906, 
Earl of Galloway. 

THOUGH. — fifth part of. the rent is the legal.e- 
ſtimation in queſtions | between, the | 
titular and; beritor, yet. in other ca- Trae val. 4 
ſes, where the; true- value; of the the, tend. | | 
teind is to be conſidered, the fourth | 
part of the rent; payable jaintly for Neck nod reid, is 16 
the rule. This found between the tercer and heir. 
Nair, 9. Feb. 1667, Monorief. In A proceſs. of ſale 
it did appear, That the rent payable by the tenant was 
only ſor; the ſtoc 
and the Lords confidering, that drawn teind is more or 
leſs valuable, according to the nature of: the ground, 
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and that da this 3 Jay on the ſea-coaſt;- and 
had the beneſſt of ware, therefore they d d eſtimate the 
te ind to a fourth part of the whole, that is; for every 
three bolls payable by the tenant for the ſtock, 
added a Lin 4p for the drawn teind; antidrdoted the 
rental · to be framed eccordingly.” Dar. #0..Dee. 10, 
Sie! William ps 1 Ms 6 T den „ 
AN Are 3 1 er's ſt ad ibting to be 
544% f alloested proportfanably uffn the 
105 of the Fee] titular; and and another beritor, ho 
app ny er e Had an heritable right to the teins 
2 8 ands er —9 3, — verges 
t 1 having been conſiderably a 
iabout/the commencement of the proceſs, by . e 
red by him, to continue for the ſpace of nine years, the 
titular pleaded, That rhe old rent moſt be the rule; in 
reſpect (theſe new tacks were ino abſolurs probFof the 
true rent of the lande. The heritor,” om the other 
Kant pleaded, That racks for nine years," ſet td ve- 
riety of good tànants, who have all found cantion'for 
the tack-duty, is an abſolute good proof of the real 
worth of the lands; and he further offered 50 prove, 
That the lands were truly Worthy what they: pref ently 
Paid. The Lords er a middle  poorſe/ 1 ſound 
rhe tirular muſt bear a proportional” part of the aug 
mentation corre ſponding to his old ey „ 
ne ven. i Feb: F738, bot te. <2 HAI A 
e164 £6 15 Ws anent , — Ds as 
| "Who TG "tended to-rentaNſlers,'whe lia ren- 
t0 ve 4 na tal during their own, and the = 
en 35 ter's life; fo a to. give w right 
AL 0 thebenefit of valuation ofit 
wars the: Pork declared, That when any: attabit "Soils 
be ſued àgainſt ventallers for their teinde, they would 
bave con! deration of the rentals, and what ſhould be 
in equity paid by rhex — 7 Dur- 8. March 
2629, Lord HeaGlhe EEE» 1256-334 n 440: 
-IN:a proceſs of locality, the Lords found, That the 
Far of G 1 
'- In-localling the the whole teinds of the pariſh of 
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W * 
exempt his own: lands; even from 
that acer of the ſtipend which bad may Eats . 
been immemorially. paid out of them Ly. 
to the-miokſter: : This was found, Imo, Becauſe the ke / 
23. parle 2699, makes no diſtin ion, but allows, in 
neral Hrn to exempt the teinds'of their own 
Fa nds. 4% From the nature of the thing; becauſe, 
when 2 patron oF titular has right to the woe teinds 
of a pariſhy it i equal to him how the ſtipend he paid, 
vherher out of che teind of his o, or other Foes 8 
lands, for ſtill ne draws the remainder. An ul of 
ment of this fort-is'as much volurtatis, with ref) ; 
the tirular, as it is with reſpect to the abe ns : 
mw 2 — | ale ene Ted. 
on one upon anot r. 1731 
Galloway A titular | of the teinds of a whole 122 
riſh, having given. to an heritor an heritable ri 
the teindlp of his 'own- lands, to be held of the t lar 7-4 
himſelf,” for nt of ioo merks yearly of teind or 
feu · duty; which was pretty near the ſum that fell to be 
Lid upon theſe lands in a proportional allocation of 
the ſtipend x in 2 proeeſt of locality, the Lords refufed 
to allocate any part of the ſtipend upon this heritor; in 
regard it vas implied in the tranſaction, that he was 
to have right to his on teinds, abſolutely free from 
the burden of any part of the 3 that it muſt be 
preſumed, he paid an adequate price for the ſame, and - * 
it would be making — price for nothing, if the 
rext day theſe hole could be evicted from him 
ard allocated tò the miniſter. 1. Feb. 1738, Douglas. 
he a 1693, providing, That the teind of lands 
" belonging in property to the patron, titular or tackſ· 
„man, La Meet paper any allocation to the miniſter, 
if there be free teinds beſide 3 in'a proceſe of tale of - 
teinds, at the herirors inſtance, againſt a tackſman, 7 N 
lad a tack comprehending the teinds both of io 
ſuer's lands and of his' own; and whereof the: tack- 
x _ allocated to the miniſter, the — 
above ac to have ebe tack-· dut 
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the titolar, or canin t * no power 0 alter 
the locality, being once fixed by deere. ade, Fhe tach · Wi 
duty is not the teind of a tackſman's own: but 10 
what he has covenanted to pay for the teind, which, in W m. 
all events, he muſt pay, either to the titalarior to the eſt 
miniſter, The Lords found, That tha de ſender camet Ine 
exempt his lands of any 8 of cee ee ut. il the 
Feb. 1730. Somervell. * N (6 for 
A TACK of teinds was prorageted for «ſecond 8 pot 
- nineteen years, on account dry 

rerogation of a ' hg Meg e hs 
E þ 75 tein Ade dens laid u upon the tack during the ver 
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Fiala. v. I. p. 66. Feuers of Dalkeith, 6, Feb 175. 
SIR John Maxwell of Pollock, ſuing a valuation a 
n ainſt the Univerſity of Glaſgow; tiular 
thereof, el a deduRtion of * the for of. 
paid in name of dry multure to the müll of Partick to 
which his lands had been aſtricted, for ubich Ma: * 
_ purchaſed: an immunity from the aſtriftion;.ſ6 
2 was à real diminution of his rent ; 
The heritor has thirled his tenants ta his e ren 
mil er hie, he receives ſo much more rent as make 
up the payment of the dry multure. Replied, | , 
_ tenants paid the dry multure themſelves, the 
uo a 60 much leſs rent, and, notwithſtandin 
0 go ſomewhere to grind, and probably tt 
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maſter s mill, and * got for rie 


be valu 
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„yy in the rent hat he pays. for the 3 is quly 

u to be cunfidered i eolleting/ from the tenants: for the 

in Wl nolturte; and bught"r6 have dedockion thereof. 

he Wl eſtate being in rent efrcumſtanees, pert aftricted, - 

ind part nor; che Lofds Commiffomkre found, Thar 

t. Wl the Jy ee Payable'by the purſner to the colleg | 

. for the lands, which were aſtricted to bis mill; ought 

ve WI not to be deductd-from'the rental, but found, That the 

vr i dry mukure payable för the potſver's lands, whic 

he {Wl vere nor aſtricted to any mill, ought! to, be dedu | 

2, from the rental of rheſe hands: ber, *. 1. P. . 
C. Feb. 1745, Maxwell. ey Aa 

H- 4 DISPOSFTION: do reinds, on Aich 0 infeftmeiit - 

nid followed; proceeding on un appriſing of theſe reinds, 

the WY 2nd all right In 12 the debtor thereto; the benefice having 

been a parfonage; and a ſmall ſun having been In ule 

kf(- to be paid to IL Wat found not to be i en 

rel night to the e 1 le; 7. J. T. 109. Chatro 25. 
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ac. v. I. p. 26. Clark, 14. Ja 174 = 
THE GLENS We ervaling were im. 
ſileable. Fale. v. U. p. a Anſtruther, 13. Feb. 
1741. Fac., Col; v. I. 11 Dundas, 14. Jam 1756. 
WHERE 779755 ee . dertain lands have been drawn, 
9 at; | 


WT corpora; by and mixt ſo with the tein 
f other lands, 42 A dere 'T of rhe real 
ity or anneal nine tae; the rule for aſcertaining. 


e of theſe | in a proceſs of valuation, e „ 
ance of the hericor of the land, ia, hepa ads. 
be valued atthe fame rate, as where a joint-duty is paid 
lor ſtock anditeind; that is, that they be. valued at the 
urth part gf tbe rent paid 10 the purſuer fort 
bock; which pus th, the fame with the fifth part e 
tle rent, here that rem id paid both for ſtock pad 
ind. Rep Her. p. 8. | Gordon, 324. Feb. 1744. 
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- The, other 72 e re Nt hy 
mot be conſidered free zeinds ; , becaufe they belong 
a perſon who is not proprietor of the lands, out © 
Which theſe. teinds ar 2 It wat anfwered for 
ker, las. I bat quazd every. mortal, ſave the fenen, 
he is proprietor, and conſequent! that theſe. tein 
muſt be conſidered as the 2 f his own lands. It 
is for this reaſon, that the feuers cannot purchaſe wel 
teinds, and it is far the ſame pak? n that Rik hey: cannot 
be allocared to the miniſter, 0 there axe ) free 
teinds in the pariſh. © „ Found, that e teinds of the 
% lands feued out by cherry lands, are 5 de conſider 
<« ed as if no ſuch feas had been granted, 
« fore, that they cannot. be 2 * to the. . chal 
«while there are any Linh teinds in the, pa 
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lands, ſeeing there was no evidence Tis proceſs of the 
writer, inſtrumentary witneſſes, or any other perſon 

who ſaw. the deed-exetuted'or "acknowledged: by the 
alledged granter z- and ſuppoling the _ to have been 
forged, it might have been produced and 
an atteſted copy taken of it as a true deed, which in- 

different parties would tot be ready to fulpeet or ehal- 

lenge. ' The Lords, notwithſtanding, found the tenor 

of the diſpoſition 1 oved. erer 27 Nor. 1675, and 

15. Feb. 1676, Anderſon. 


which was raiſed only incidenter, to. 


ſatisfy. the predation in an impro- Pros of the tenor 
bation of an 


ng, whereof that of 4 — wich 
contract was the, ound, the admi- marriage. 
nicles produced, þ mg a detree in 


fie, mention . 
the contract, 571 the appriſing, charter, and ſaſine 
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Ii thercon ; and the purſuer hows. adduced — — 
In. vo aw and read the faid contra, and proved alſo, 
1 the reli&, by that the lands 


cen 
for many year tbe 0 
difference between the mak 
ama} a future action, 0 
un e Ac 

therefore found, That there being no pre ſu 
real fa lſehood © this contract, a | 
deing ſo want; | 
tte, were fully proved, yet that there was ſafficiency | 
to exclude the e 

reduction. ey Forb. 21. Nov. 1707, Waddel. 


hought, ther there was « 
up of à writ tobe the 
a. tenor craved, only to 


_ 


= 


IN provin ee of 77 Procurntury ol Ta. . | 


* 


S 


Y 


That it had been produced in proceſs, and made the 


IN proying the tenor of 2 contra@ of marringe, . 


aw on a preſumptive falſehaod : and. 


£ 
” 
b by 
1 
N $ 2 7 
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tion, and ſo afloilzied from + *the Ia 1 
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titon, the Lords found the tenor 

2 7 4 procuratory | proved (although' ri gef veritas 
of reſignation. . "= 5 nor could 3 in 


| . „und 
the witneſſes dead) — 


. ng de · 
poned, That they An 3 procuratory, ar yon 
that 6s at the reſignation, the 4 alſo hs at 
ced the contract, the party was obliged to 
diſpone, together with the inſtrument of reſigpatlon, 
herein the procuratory was inſerted; ail /orgim; us 
alſo his Majeſty's charter followi upon the ſuid re · 
2 tation. gy en _— 0 2. July. July. 1622, 


_ N, proving the tenor of a ſaſine of Wenne ku. 
tore, (where there was no record or re. 
of 4 Aale. ; 3 ann" 1627, dhe eaſu amiſſſonis 
iballed, was, That it was put out of the 
way by the relie, ar her nepgle&; the adminicles were 
two renunciations of two wadſets of 'tenementy and 
acres, narrating, that the granter of the wadſet was 
infeft and ſeiſed. The Lords ſuſtained the tenor of 
the ſaſine, this being proved By witnefits,! who ſaid 
the notary explained it to hem, being Latin. Here 
the tenor had no witneſſes libelled. Hare! Tron 
the Tenor) March 1682, Chey ne.. 
A SUIT for making np the tenor of a compt ing was 
ſuſtained, in reſpect the admini- 
Of ay adjudication, ' cles were moſt pregnant,” aud in 
ſpecial the execution wert yet 
extant and entire. Dirl. 29. Jene 16 75, Birhy,——A 
part proving the tenor of à deeree of "adjudi Mention, 
1 ced the following admimeles : 1%, A'gedtrat of 
marriage, which was the grouſic of the debt 2%, The 
decree of conſtitution; 3%, The ſummons uf adjudien- 
tion extracted from the Higher; e The extra@ of the 
allowance; gte, An executed hoynin vgainſt the fop 
rior; '6ts, The charter and ſafin | 1 90, T 
atteſtation of the keeper" of the minute-book; 2 
Was put up there: 8, The refponde - BGH bearing 
the clerk's dues paid for ir. The Lords Gdeatined- to 
determine the general point; how far the tenor of de. 
crees, or other judicial 285, ma. be prov proveck; but, on 
adviſing the ſpecial caſe n em, found the admi- 


2 


| _ 


r 


K * 8 8 N 


3 4; 


n @ KT -_ as 
nicles not ſfufficient- Fount, 14 March, Forb. , 21. 


June 170% Hirth. At! = 42 
Te prove thategor of a.decree of prorogation of = 


* | 
- Of «: decree of | 


4 were | 
original tach s ade, A nk 3 4 eie. 6 

eres of auigmentation/in:1618, im- ol 
— a conſiderable burden 


chat a recompence 

— burden; 3e, The minute-book, en 
= | thes retompence to be a prorogatian of 19 
years 3 41, A ſubtack relative to the principal tack and 
prorogation, and ſubſetting a part of the teinds for the 
ſame years:to which the  prarogation extended; 50, 
Pollefon conform: 64, An offer to prove by witneſſes 
who. ſaw. the prorogation — the records ſhortly 
before the late fire. It was abjected, That the tenor 
of a deeree cannot he proved, becauſe the validity of it 
depends upon formalities, which witneſſes are not art x 
ſumed to ina or allowed ta prove. The r ory 
mitted the. adwiniches and tenor to e 
26. Dee, 10, Lord: 4 

IT was found, That the a. ary 614 
94. parl. 4579, diſcharging Tenor of mee; 
proving the — of letters if- relevent to be pro- 
and executions ef horuing, did vd r 
not extend to proving the te- 
2 of apprilogs. Toast. y.. Dee. 1675, " 

Ja. % lin 364 #75 

A CHARTER of confrmation, containing is it the 
whole charger: confirmed, ia, to - 
all intents and. — as a ber 
ſufficient for proving any thing 4 /oſt_ writ, without a 
to have been inſerted in the prgceſi for . the 
ſaid charter -canfirmed, as if it - tener. | 
{elf had been produced.  Mait.. ., 
5: July 1564, Hamilton: Balf. (Writ) 18. Dec, 1964, 
Brown. bn ET 3 Þ 71 8 1847 255 ö pro- 


BOTH; pariies hog) zaken infrumencs npon p 
the id e 


tral, the — 1 
,- containin tenor. 

the decree, Was . 

Eren deere, en 7 
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IN a ſuit upon 4 bend of corroboration; i > al. 
ledged, that t — way. bond ought aced, 
This was 1 the Lords, ts Cog 
non creditur ap pr ec. holds only in the caſe where 
there is no more but a naked re lation to * i 
not where the writ that relates dot ip 
to an obligation thereupon, and in not -onlyi2 tative, 

but diſpoſitive. Dirl. a4. Feb. 1676, Johoftos, {#15 + 
IHE Lords refuſed to ſuſtaãm a compemſation founded 
in this manver, vis. The diſcharge produced dears all 
-counts, -reckonings, and debts between them to be · diſ- 
charged, except a bond for a certain ſum, which is de- 
clared not to be comprebended under the lity a- 
foreſaid, and therefore allowance was cravedꝭ of that 
ſum; this the Lords refuſed, becauſe it related to a 
bond which was net produced; ſo chat the exception 
could neither conſtitute nor inſtvoct the debt. But the 
author ſeems to think it would have been otherwiſe de- 
cided, if fach «clauſe had related to eee without 
- mentioning either bond or ticket by which it Was con- 
| Kiroted:; becauſe, in that caſe,” the rule non creditur 
.reſerenti, cc. could not take place. | Fount. 271 Nov, 
2096, Philp./: 80 „ meg e e Bash, 
A PROCESS of proving: tenor an afſignat ion 
| Late; die fei by a father to a ſon, was brought, The 
* ibel ſer forth, That the aſſignment re- 
ſerved the. father's liferent, and mentioned the names of 
the writer and witneſſes. The proof offered, was — 

ces led upon the ſaid aſhgnment ; by whick i 
that the liferent vs not reſerved,-and it: did not 
. who were the writer and witneſſes, + The 
the tenor not Ul Trey v. I. p 2. Ju. 
1 7 Ant . 1 Ms 1749 Sor 
6 38þ 16 96 9: it 57- 1 


; 0 | £5 OE ee FR (ert lait 91 als 
E, „ W Or a 


. TED 4%; 4 1444 4 J #054 Yo 30 9 78 


ThE rae ein the; teroe · of any ſupe- 
Een 1 to the huſband; 


0 j ie 4+ 8 | „ March 154t, Gleyberry; 
„ 15 4 and con "Dor: 5p * e 


F (b. 
Spot. 52 —4 reli <a ave no terce of — 
buoolden 


LY 
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bolden-dargige..” Had. 20. Jane 1612, v2 had 


The teree extends to the third of the unde in Aich 
the huſband died heritably lufeft. Dur. 13. Feb. 1628, 
Dunfermline. The relict, by her terce, has no 
right 10 the teinde, unleſs where there js an inſeft- 
— e ay for i neck ar 
againſt a tenant, paid a intiy ock 2 
teind, a fourth purt was deduced us the worth of the 
teindsy and-the'relit'gor-the third of the remainder. 
Scairy, 9. Feb. 1667. Monerzef——In a queſtion of 
terce, all That as the ace belonged to 
the fiar, wi | divifion,: ſo behoved the cloſe, ' 
dens, oxchards, yards, &c.' The Lords, in 
nothing was 2 or inſtructed that there was a 
tower, fortalice, or ee; having a garden or 
ore hard for rather than found no ne- 
ceſſity to decide what intoreſt o tercer would. vanty® ry | 
ſuch x bur theſe beĩag ſet h appearance as grafs. A | 
they repelled the alle b and found the ade 
intitled to s third part of the rent paid upon that ac- 
count. Stair; 9, Feb. 1667, Moncrief.-—An heir, 
who has two-thirds, is preferred in the poſſeſſion of 
a houſe, being #num tenementum indiviſibile, to the re- 
lict, who has one third thereof by her right of terce ; 
but it wes found; That if the far did not dwell in the 
bouſe himtelf, the relict ſhould” be preferred, giving 
as much maib us any other tenant, and caution 
for the other two third parts. 
9 TILE tral Op altty bros © 

A FATHER; . »'comraR of marriage, being oon. 
ed to infefe-hib ſor in lands, and 
hing e to do, the ſon's reli In what vircum- 
was nevertheleſs found to have Paneer bayit 1 7 
right to her teree of theſe hands, 


5 if hey S N 
Blair. e eee FRY Was 
found 22 of } erein the rr was not iufaft, 


and cavid root —— upon preſuny- | 
tions and defignd, that che deees 1 ＋ out ed infeft on 
pur poſe ti defracit the reli, or deprive her of hep 1 
— and the Lords thought it was much"fafer tg 
keep by the rule, T ir ould better aſcertain } 4} 
ene 771. „ * a "the 


Steir, Newb. 26. Jan. 1 


- the tenants as heritor, the Lords found, That nbt it · 


* 7 


342 * N W O 


the lieges of what they. had v expect... Faont Fork 
292 Jan. 1106, Carruthers . nn bir ow 
ARELIC T was foynd-intitled. to a bereeg not- 
ſtanding her deceaſed huſband-hed dif the lande to 
his eldeſt ſon in his contract of marriage, . 
| 2 liferent, who was eee . 5 
diſponer ſuch, oh 
* ulent, in order £0 COON — + Founr, 
Fr 5 171, forb. 1:5 Feb. tan Aonandale. 
IN a removing at the inſtance of u cempriſe w againſt 
5 relict of the debtor, altho;ſhe: was ſerved-in/a.terce - 
fore the purſuer s ſaſine, and that her huiband died 
before the ſaid ſaſine was taken yet the LH found,; 
Thay, the compriſing ſo denuded 3 ſhe:could not 
be ſerved to a terce after his deceaſe · * (14 prents) 
Crichtan, ——Adjudication,: with cha the 
ſuperior, found to exclude the terte. 50 2 
1715, Creditors of, Hunter Ihe contrary 
wards found, becauſe adjudication, with'a' charge, 
only equivalent to a redE-righ 


not real right, it 

among competing eder, - Keb. 1785 

1 CAE - 3 SAS ISEf & Aa TTY 4844 | 
FE Wes 8 found, that. @ weman- being K 


terce, has right- to all the 
Tas carries 4 thereof from her huſbandꝰ'a death to 
genes at whatever, her own deceaſe;ſaltho!: ſhe-was ken- 
oe the Lei. ned many years after het huſband 
died. Ralf. (Terce) 215 Peb. 1532 
8 A a competition between the heir and 
lady, tercer, where the heir had obtained decree againſt 


ſtanding the decree, the lady; augli to bauer terre 
out of the lands, and that not rp of the years: ſub- 
Hanes; to her ſervice. and kenning, bus uo of all 

receding the ſame from.the rot ry huſbatid's 
— e, to which they found the ſerviee wught to de 
drawn back... Dur. 25. New. 4624, Temnts. Pur. 


30. Nav. 1627, Tenants of Kaſthoufes. & ledy 
tercer ging the heir ſometime aſtert ber 8 


eule heir having uplifted all, and got hi 
. the -tenants 1 they had formerly uſed to 


pay to. the deceaſed, the Lords fend, That. dhe, hes 
good — eee e 6-2 
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was vpliſted: by cles deficter, for the doties of the | 
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x 
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lands, and that ſhe was not to: be 1 to the 
quamity paid in her huſband's time; Be the de- 
aden to pay back what be had really received, 
and had-no juſt reaſon to retain.” Dur. lt. Jan. 1628, » 
Dunfermline. #4341! if Bolt 23 , 
of poſſeſfing pro indiviſe ade by a 
12 tercer med Ht 4 FM BY. 
elled; e: the Acbion 1 em. 
were ting er the torcer⸗ 
and graſs ground ; bop che defender denne ran, 
offer i nce, and to remove e eee 
— — Was allowed evmmilion to the ſheriff 
either to ſtent ih holding of the lands, that the pur- 
ſuer might have the third part of the ſums, and the 
right of paſturage proportionally/ or eſe to meaſure 
the lands, — apart the third part therebf to the 
por ſuer, aither of which was found comp ent to be 
done ig tlris actlon of 1 Dur. 18. Jan 1628 
LANDS being burdened wit en eee che Lords 
found the teree only due aut _ i ee een 
what was free, and although the ; +1 
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2 


heir redeem them, after his father's. 7250 12 bur 
leceaſe, yer chat che relit can ehaim 15e feres fc 
no 1 Aueh. ¶ Terec) e tagen 1 
15. Feb. 33, Balmagbie. Ain r n abs en 
A LADY's Jjointure being reduced by «creditor, whs 
bad inhibited before her contra of 
marriage, and e thereafter Mel 3 | 
log a teree,/ as if ſhe had not been "viſion exeludirihe 
provided at: all; this the Lords re- teres. at $53 5 79+ © 
fuſed, becauſe; | that having une 24 eee 
ſounded. on her contiac;} 8 'renduncedaIF terer, e. 
ſhe could ant afterwards —— Font, 9: Feb. © 
— 144 SEL; i den 
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From what tern the terce rer e Tre le. } d 
1 and conpentioual,' > 0? ee e 
Term 
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Tem 0 aha} convention nal 

2 wits Yet 41.4! TH TSS» 
IHE ereditery in en dete g dyin ing before the 
term, at which the hy year's an. 

1 dus nualrent e 
at the term ſub- year's annus lrent n foupd, b be- 
ſequontits the ers. long to the heir, a Wallas che priv- 
ditor s death, iſit . ſaw itſelſ, ſeeing dhe ſame, not 


falls to the; dne. — — payable till after his decenſe, ¶ ved 
A covld not be reputed. is d defunc- buſt 
ti, o be the ſubject of confirmation. Wh »hc 


Dux. 8 _ 1644, Children of Henderfon. Spot. (4 
nralraut) 10; March 1630, Lindſay. 4 mas having 
died infeſt in an annualrent, his relict, as tercer, v 
found to have right to ihe third part of che terms in- 
tereſt that fell due immediately aſter his deceaſe, tha 
moſt of the term Was run before. Here the q 
was with the heir, not with the exerutror of the de- 
eeaſed. Dur, «/t. Nav. 1647, Tenants of Eaſthouſes.—— 
An infeftwent of aanualrent being: conceived: in favor 
of the erediror and his wife in co and liferent, 
— pay able at two terms, Whitſunday and Murtinmaſe, 
1 575 Portions, the: half, year's 2 
rs ue after the creditor's deceaſe, was found to be 
to his reli and part. to the executor, though 
a part of the term wu run before his deceaſe, 11. 
Jan. 1738, Carruthers. + Ir en l e 1360 ot eee 
«1D dieting: ths reſpeRtive intereſts of the heir and 
tt 4609-41) Vexeccatar} withire fo the: rent 
Rentrof 4 voy of land not up by rhedeceaſed, 
medio, at thepro- the natural % ie, Thur” nothing 
prietor's | death,../ eau belong to the eueeutor, but the 
how it divides be. rent of that term, - which was peſt 
Dene, 8 ind 
OY ax which term's rent eame thereby to 
14419) 15. * beim cats bonis/” Ad, . — 
| vents hy Scotland were pad, the half at 
Whitſanday, the other half at Martinmaſy;: for: that 
yy TR hence theſe came to be underſtood the fix: 
which all queſtions were determined be- 
—— en the cir and executor, without OY to the 
mary 


Py 
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time: e who by me to * has + þ if he Tarvi- 

red Martitmuſs;” Upon this favring, theexecutors'of a 
huſband were found to have right, jure mariti, to the 
vhole-retit-payabſe fer what year” wherein he died, he 
having farvieed”Martininaſs;' though the ſald .reht wat 

not payable tift che Whitſunday thrreufter. B 7 

Jaly — — raſt-room;\whereto'the - 
tmam'semry was at Whitſanday „the half year's fe Wi 
Nb eee at the Tm 
unday thereafter,” the ietor dy ing in Jan; 1 * 
the queſtion was, 3 lf = role gay 

able the” next Whirſanday tr te 
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gu in 2 Were tt 
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maſs and J e. —5 . jetor hr. 4 
Whitſonday, ſuch rent ennnot falt u. 1 
1 w- the 8 Te ; i the © 
e rent ar Whi unday 2727, yable | 
the — gindbebago ; for there: t 3 3 — | 
it is the gra chat — crop ; — 11 : 
kn, of Ee ook ty ve ; 
lambs, .wogl, cheeſes, Ke. e 
ted in theſeume D generally tl 
pay atſle d Martinmaſy, anly L happend, TRE 
275 the rents in queſtion were not 
payable. ill the \W itſundayy nnd that therefore the \ 5 
et * a the ci pw! 1 
Pol ö b 
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346 TERM LEGAL anuD 
poſſeſſion, of which the rents. in di p 
, in conſequence, fall under his engentry. 
Lords found the rents in diſpute fell ander the-deces- tber 
ſed's, executr y. , Feb. 1 727, hnſt om. n en wh 
QUESTIONS betweekh the apd.qhe reprefents- (ll co 
tives of her deceafed. huſband, with ragand te the com- th 
mencement oof her. jointure, reſolve themſelyes into the Bl of a 
former caſe ; for, they as proprietor ſor life, comes in W to t 
place of the heir of the the rent vill 
in place of him there fore, the hoſband 2 be · 
tween Whi y and Martiamaſs, his relict, inſeſt as nec 
coujunct far, was found intitled to the half f the rent ¶ bet. 
payable ſor =P crop. Dur. a1. Jen. 169, Axton. 
, where, the huſband, ſuryived Martinmaſa, his 
reli& being provided. to e of certain chalders 
of victuali co be uplifted yearly between Chriſtmaſeand 
Candlemaſa, was found to have. no claim for anz part 
pf that year's rent, but that the buſbegd's executor 
had right to the: Leech A Teen 
Trotter. how trap tits 4. 
* on the den of 1 th 3 2 
upon the 0 erentr ween execu- 
ꝓroprietor, and * 
draw in the commo 
raster — to half 
e ts e 


40 Candle; 
. e the l 
andre e + ae e b 


tinmaſs, - ual portians, yearly, teri 2 and pre 
ene req her lifetime, e due fo 
the term preceding her death, but not from. that tert 
till the. day of her.death, which happened about foo 
oaths Aer. ere 23. Fake FW uri 
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31 
A TENANTS entry n awd oday, 
md the maſter deces ſing in Decem 7 
hereafter j the Lords found, That — ' Millrent, | 
whole year's duty pertained to his ex- pe # . 
ecuror; ann thereof te the heir; 
ilthou gk it wis alle for the heir, That the « 
of a mill is not ie other farms, which have re tlow 
o the crop preceding But is — ic for the ales of the 
vill from year te year 7 and therefore; in the preſent 
aſe, that he „. duty only ſhould belong 9 hs 
executor. -* Spot. (Ex ener Dur: 21. Feb. Fre 
bet. The terms he Up milierent being 5 
ky and Martinmiſs, the iferenter, ſurvivin "tb ele. . 
terms, has tight to the whole year's rent, 1 1 5 

5 Land- rents, and nor to the one term only, aa, 
© hooſe-mmails, Stair, 40 JH 185, Oathrie. — 
The ſame f Gosf. A. Stalr, J. Dec. 1677, inter 6% gh 

' IT was found, That the lepa! terms did not f ulate: 
de rents of the chape-roya), gifted ee ß 
w his Majeſty's chaplains, but that . | Renti bag. 
they were due de 4 in" diem,” by a "ing to "is * 
dauſe in the gift, beariog ! Vygonies . 
from be of che dei of th 3 
, former dontatar,” ey alſo ſu perlt 
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The 

das ing . — — 

one nrveſt; the Lords odd Sa 
ercuter could hade ns . EY VOY 
„nr of ' that year, ag. it Fahy, a de 501 705 n pi | 
beer ning, ke be Nee, now venerat w | 
parted! Dur- 4 „ 8 

heir boner dyiti wen a 

Mar mat his d. TOP! 
Pro WMhercin h nd no. - 4927.1 4 
ie fo aden 5 1 055 13s 15 166 

ter! a 5 1 5 8 en 1 TY | 

| fou fon, 8 whots 'cormiſf n from th e 12 00 n N 
ed after Wutſbd 5 was intitled to half of th 
rent, though on dard in victual, 3 0 
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348. TE R N e. 
| Chriſtmaſs,and. Candlemaſs here „and f 
 ſatceeding governor was Apr iy aft aned in Who com- 
ä 7 to that whole year's ren + Forby: 68s Jas 1740, 
8 N n Kb; {2 $445 4 
4 COMPRISER inſiſting for eee doties.of 
+ A liferented land, aſtar tho liſerent - 
_ What if the pre- er s deceaſe, h- had laboared the 
) Siler die in the land, bimſelf, and deceaſed. beſore 
natural poſſe fon? , Martinmaſs;; the Lord ac- 
* | CS 1 2 tion for the whole year's duty, 
15 which the land might have paid, if ar had been farmed 
Dor. 14. Dec, 1621, M. Math. A. giſt“ of i fingle ef. 
cine extending anly. to eee to the 
, at the date of the gift, 2 1 . in Auguſt, 


2 found. only to that year's 
rent, except. r ſuch; ION a Was is the 
rebel's own bands in manſing,;of which VA ——— 
was found to be tarried by the ift, even a it would 
have belonged to the rebel's, executors, if be. had died 
at that time. Dur. 2. Feb. 162 7, Somervell. Lie- 
renters have right to the crop of lands ſo mad by them- 
ſelves, whether they artain to the term of hirſands 
or not, neither are they liable - ta any 1 for it. 
28. July 1671, Guthrie. Colford, adds, 
yas Tultained in "reſpe&of the cuſtom und 
emer practice, but, he abſerves, That it was unres- 
ſonable, "becauſe, allowing the liferemter's.-repreſenta- 
the labouring. and ſowing, they 
ought Nil to be liable for the rent, like any ordinary 
tenant.— In a competition, between « donatar of ſingle 
.  eſthear; and a donatar we grg)- op qemaanh with regard 
to the crop of che ground is the rebel's on m 
and labaur ing 4 growing g at the date of 55 gift ; the 
Lords preferred the donatar of ſingle eſcheat, in re- 
ſpect his pofleſſion and intromiſſion was before the do- 
natar of liferent-eſcheat had raiſed his declarator 3 an 
that it ſeemed to agree with the derciſiom marked by 
'Dorie, 2. Feb. 1627 3 though the preſident 
differed and thought, That though the denatar to the 
fingle efcheat had right to the crop, he ought to be a 
countable for tlie rent to the donatar. of the des 
elcheat, in the ſame way that a donatar of * 
＋ à tenant will be us * * N Fo 
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Feb. 1693, L n between the 7 
beir in executor of» Joveaſed —— 4 . 
That the:executor : t to the | 
though laboured before —.— 's den deaths and'it vas 
remitted to'the Lord „To hear parties 7 — 
this pointy Who: ſhould be liable for the reat? ' „ June 
73e Wotherſpoon. 568. v! RN Wr 1 
[T was found, That the feuits of an e 
ſon's benohico- being le parat od: from: e rent ib £5 bet 
the ground: by ſhearing, l Ken f a bes 
5c. the ſume to his enecu - fp went fipend; 
tors. Balf⸗ (Sener) e, Jan. 1566, current a dear 
Abbot of Kils — Found, r manual, wür. 
That a having ere 9 
r's (eind. hee if 2 7 rpg perry; 
the be ſhora, (although. he die. before bene e 154435 
op Mart inmaſa thereafter,andeven: be- dect ta * 
ad fore leading af the corns, yet a teind. heaves 
il ain to him and his executors, and not divide as | 
ife- ff in farm · aud other dat ies where the party: deceaſin 
m- before Martinmaſs, leaves. only to his execuCors the halt 
of the. year's duty but this-was found: not to hold in 
teind- ſneavos, here he partz having right; may la- 
fully lead unniediarely-alter ſhearing; ſo that re 
ther Markinmaſa, Whitſunday, vor the time of leadin 
but the time when on hath in law right'to! 
u co 0 „Dur- Al. Merch 16468, — Mir 
nitters bare righe te their e terwly £46 
ter before MWhitſunday, they have te the (whole! 3 
year, ifaafer WWhiscandanr end before but I” EY 
to the half avs het edge 1662, Wemyſs. Starr,; 
vilm.:x756Jave 1664, Ra Yon fa miniſter die or be re 
noved er M be has right to the Michael - 
maſs term. Stair, 9. July 1663, Kirkaldie.— But 
vhere he. is» removed before: W bitſanday;: he hat no 


right to an wy pert. ofthe ſtipend: payable for that 
Nair, a. Goaf. „Dec 1671, 5 +W hite,——A. 4 . 
iſter he continued to ti March, = 


was-tranſported, 
is ſueeeſſar vai hot — _ Augbſt; in a comp 
ition between them for years YEE: 
_ preferred the tranſported . 1 1 
e was all \for:ths. collector —— ti- \ 
23. = who, it 18: : \ 


Feb. Vo. IV s 


NN. 1685, Home. Found, That an 
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at Whitſunday neither of them was in ale 
cio. Stair, 26. Jan. 76 70. M. Ween. See Goff. 
June 1670, Lautie.— A bildop beiug deprived in 
June, (upon a ſimple letter from the King, bat na ſen · 
den- of a judge againſt him) ond his ſucceſſor not en · 
tering till Martiomafs,: ſo that uithe finſt had not ſerved 
till the legal term of Michaelmaſa, uad the other 0 
part. of chat half gear: is a proceſs bet cem them for 
the ſaid half year's revenue, the Lords praſorod him 
who: had been depri ved in June; though; there-was a 
gift of that half year blank in the name ſent do wu by 
the King, in whoſe hands the ſaid half ydar's revenue 
was alledged to be. Fount. 26. Feb. 2467. feuers of 
the biſhoprio of Donkeld. Found, That a beneficed 
perſon, demĩtting before a legal term, ery earn tn 
bee to the preceding term, thouh, i he had died in 
poſſeſſion, his repreſentatives would have had right 0 
che following ee as unngt. Goef. a1. July 1675, 
Archbiſhop of Glaſ — That, am migiſter 
had right to the ha Foyer pen Whit⸗ 
funda ys having ſerved the cure till. after that term, 
. received ebllatiom and inſtitution 0 a 
nother church, before that Mit ſunday, Mhich gave 
him right er year's ſtipend of — ltineels al 
ſo . 6 Feb. 1683, n 
and out of his e in for not 
| be e the teſt} was found to rope pn _ 
Whitſunday's term's ſtipend" thereafter. Home, / 75 o 
| as 
t.to-the laſt half of the year's ſtipend, having been 
* another church er Michaelmaſo, — 
during all that half 5 at the church 
from which he was 0 nſp Fount- 2 July 7677 
„„ = ok ME 24, 1 09. 234i; 35 abs! 

AF. waefoard; That the quote of reftumetito wor Nn 
firmed, did neither fall under n 
the annat, bat only the quots of ſuch - teſtantents a3 
were: confirmed either in the biſhop! 's lifetime; ot daring 
the _— ee Nov, 1674. *Thewevecutors of 
che late 'biſho . ' Stair; Dird. 6. y 
2676, Biſho Biſhop:of Edinbur * aft: TS Ws 5 +. $7 - Kan 
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reſignation, . ——-— that term's 
mails; not of the buyer's e . 5 ee 
the landet the 'Lords found "OOTY 155 ee has, 
ſeeing the contract. preceded the how! they 2 
— alrh: der ale. followed - betiveen put 28 
not tilllaſter the ſeller Ne 47 775 ke 
war denuded bf his ebe, and co,] 
not ſas for” that terms „ 40 it n 3 
to him cheretd Dur. 1. July 26 Caldwell. 
Where ateuant enters at Whitſunday; and pays a'ycar's 
rent at Martiamaſs thereafter;:: iris — to be 
for the! graſd erup of that year, und ſor the corn ere 
the year followingy which completes the year's poſſe 
ſion: aud therefore it is, that, if he remove next Whit- 
ſundays he has the corn trop of that year free to him - 
ſelf, Upon this foot ing a purchaſer entering at Whit- 
ſunday; was found to have no intereſt in the crop then 
ſowedz nor inthe tach · duty payable for it, "is by 
the tacky being payable the Vardanal. preced ding. 
Stains; am. Feb. 4670, Murray. 
de e upon 5 . aſter wil 
fu 5 though nfeFt- : A 8 
: before Martinmaſs, carries” aan debtor 
— th the half of the rent fur ecke. 5 
the crop on rf eee ; and chere 'F 
fore an arreſtment'of that year's rent, — e. 
rior to the denunciation, — preferable for the other 
half, though the whole; "as being victoal rent, be not 
payable riſpberween the Chriſt maſs and Cændlemaſi af. 
ter the vomprifng: Duri 261 Feb 7633, Harpet . 
But u denudnctation having paſt before Martinmaſb, the 
legab tetm/ and the dreree of compriſing be ſore Chriſt» 
maſs; the convenrional'term ; in a proc 
duties againſt the debtor himſelf, we pole he was 
found Rable for that year's crop, th 1 10. a 
dio.” Dur. 1, July 1629, Moncrief.” HF 
IN a ; competition” between the beirs and * — | 
tors of a-deceafed} the firſt claimings ts OO og 
the whole, and eee the“half orf Dies int 
the eurrent becauſe ne ſs oy np 
deceaſed _— Vhirſ unday” dt 1 detur. 
o'clock; the found, That the 
half belonged to the executors, becauſe 1 ee x 4 
1 1 Len 


of Wule ün ! 
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was Tiving till Whitſunday at 11 o'clock, and it was 
lawful for the tenants to have payment of their Whit- 
1 4 5 mail that day in the morning. Hope, (Sue. 
ceſtan) 21. Feb. 1609, Merchiſton. A liferentrix 
Baß till the afternoon of Martinmaſa, the Lords 
Foy Thar the.ſaid term no begun 0 run did belong 
to ber execators, and not to the far. Dur. 16. Feb. 
2644; Brunton. -A liferentrix dying in the forenooa 
of. Martinmaſ : day, and the queſties arifing, Whether 
Ber executors claim that half year as due, it was 
found, That the liferentris attajning any part of Mar- 
tinmaſs day, her executor had right to tha: lelk ger. 
3 ALT > 8. Dec. 1704, Paterſan- n 
IN a; competition; between the heirand executor 


n 1 $930 £8 
oo 


of annualrents. of: infeftmenr, ch the 
= ritable n. claimed down. ta the day of the 
prede ee hen ho 
ee the Lo found, That where the: annual- 
rents, by conception-of the hond, were mails payable 
at Whitſunday 20d Marrioaiaſe, "the: ſame dil belonf 
tao the heir from the term preceding: the pre 
deceaſe, which, iv the 3 Taſe, was Martinmaſs, 
the oradecefſor having 1. May; but they found, 
That where the conventional terms 
nualrents were. Lammaſs and Candlemaſs, the annual 
rent due at Candlemaſi, before the — de- 
| ceaſe, did belong 40 his executors... The foundation of 
which laſt opinion was, That where it 10 ſaid; that the 
legal; and not the conventional terms, are the rule de- 
1 m_ heir and executor,. the meaning; is, Ahat the 
e legal term, ich- | s, 
; oy not deprive. the executor. of the benefit;of 
gal term, 2 ies cedit ei fi nen,venit ; but if, b. the con 
vention of parties, the fruits be payne befe 5 the le · 
gal term, the executor muſt have che 
there dies et cedit et venit t 6 
ſame in a. . forchand payment of rents of lands. 6. 
Nov. 1739. 1 e ene _ * 
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rab e, PAYMENT. 
— 414 n _ 5 
A RN -by en eder brother: cs 


2 — fult of all claims by tlie 
or motherꝰa death 'reſ@lvable'by chi father — | 
deed 't6*difeppyiat the granter of the ſucerſſion, was 
found ive; though the creditor! pretieceaſed his father. 
Falc. va I. p. | peaks „ Cala ' 
A PERSON diſponing his effect. to- child, reſer- 
ring his on liſrrent, and burdened with a ſum to an- 
other child, the child's proviſion was found due, tho? 
he did not freve the 1 eee P. 84. 
Eliot. July 8. and: 1 1. 17499 
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ent, «blenk lf for th cer jk © 
to be filled F 
it was nd, 7 


2. e 
t the want of 3 Teſtament wh 
nomination of the executor or uni- Jubfiſt without no- 
verſal le 9 * = binder, dur mination A. 1 25 


that th any Vo way, excrutbe. * 
iſpon@"MF1 —.— ts in besen n r | 
or In deat to fang valid*av 4 legacy, Ae 65 
our law, may ſubſiſt without nomination of executors, 


but will extend to the deceaſed's part only of the move 
ables. * Goal." 13. Joly 1670, Daughters of 


Soutray. | 


A TESTAMENT vas Hund nun, „here we 
of the (executor and univerſal leg 8 
tor was filfed up after the drceaſed's | Where eg ; 


7 - 


death, ehdegh it ws offered to be fer. ron 3b: 
proved, That when the eceuſed filled wp. 
ſubſcribed” the teſtament, he did no- has 14 
minate his eldeſt daughter exccutrix// BITTY 
and legat fix, and gave warrant to the REES * 
up the name, which, though neglected then, was dend 
f nee; for dur law bets of ne eee ſtamenits, - 
and therefore, if the executor's name be not filled 3 
before the deceaſed's death, his will is not a 


b 
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jo writ, and of conſequence ine ffectual. Fer the Gosf, 


13 1 5 46 0, Daughters of Sdutray. 
he who, by contract, is dbliged | „ug 
in an annualrent, and to p 
W ma ry: be well not infeft at inſefrꝭ do 
eee teſt. in his latter will, his ene 
ament to le. pay che ſaĩd ſum with the 


readieſt 


alle du 5, | erf his goods, for- hig hein ' relief; 


1 15 ee op found, That abe creditor 
eee it, in of the teſta- 
mentary deſtination, althoogh. the debt of it own 
nature was not moveable. | Had. "Py Dec. Wes, 
Lindſay. 223 Er „„ 1 1 8 

A MAN, by teſtament, havin le l wif cnc. 
cCeutrix and univerſal le gatrix, with 
Bit not the beir  a'ſpecial cuſe;! that ſhe ſhould be 
te Pay ' moveable free from pay ing any "of bis debt; 
aul! © © this was nor Food ws proj ge the 
BE ? heir of his relief ont of e move 
able libs; it be in ig ce, That no& deed done in 
teſtament, or i» e. the ke Po. ws 
| Mr Dec. 1664, Cole. . 2 3 5 
AO being . 4 huſband in | + teſtament 
to beſtow money; 1 5 and 
aire 4 Infet bis wife in a Kb; thereof, 
| piety, in a . the ſajll teſtament was not 
; An 177 made on deathbed, (the buſbend 
e tht * havin oo long "thereafter, and 
made voy es out of ' countr yet iht bond 
found l, 
June 1605, 1 | WE THE 
„A LEGAL * — ef | 
Ber be. /ubjet Feb 2212 pes "Ik, 2 
erita 7 ſulje Is; Qrdia Wn A. 
| WAIST} is ate- p felon 8 lands. Ag a\.reſtament. is 
Aestet. . A ee, Stair, 13, July 1679, 
'"" Daughters « of Soutray. An berj- 
table ben ieren up by: a deceaſed in his teſtament as 
moveable, Vas found not e Dur. 
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feas, di g/ upon heritage, burns 

in its narrative, begi with the beni, 

common ſtile of 
givi 

2 to obtain confirmation fram his vos, 2 ds, 

immediate ſuperior, excluding his 


heirs of line and all others, yet ſo/ far, aakiog; 11 * 45 | 


ratio mertis cauſa; that, in another clauſe, it is dec larecl, 
That if he return home it ſhall be leiſome for himſelf 
only to revoke the ſald writ 3 and he having returned 
and deceaſed without making any  revocation,the Lords 
found; the writ not to be . 4 teſtamentary nature. 
Stair, 31. Jan. Dirl. 1. Nou. 166 7, Henderſon, —— 
A perſon is. 45. pouſtio, made a total ſettlement of 
his eſtare - by diſpoſition, whereby he. conveged in ge- 

neral all bis — np 

bis wife in liferent, and of his:4 


nephew in fee, 


la the ſame deed, he conveys his whole moveables in 


favor of his wiſe, in caſe ſhe ſhauld ſurvive him, and 
names her ſole eneentrin; after this, he leaves ſeveral 
legacies, and laſtly reſervesito himſelf a power to alter, 
and there is a clauſe diſpenſing with the —ͤ—ͤ— 


In a reduction of this deed at the inſtance of the heir, 7 


it was alledged to be null, in ſo far as concerns the 
— ſubjeQs, becauſe it was a deed. of a teſtumen- 


nature, fince the wiſe was named executrix wits | 


, according to the opinion of Lord Stair, deeds þ 
e done in 


liage ponſfie, have no more 


ſet than on death - bed. Anſwered,, The. deed . ＋ 4 
viſe of a teſtamentarq nature, nor any wiſe a teſtament, 


in that part of it which conveys the heritable abject, 
but is a plain diſpoſition-inter. vivo; wade in ſiege 4 0“ 
and there is nothing in law. to hinder the —— rag 
a clauſe naming an executor; in the moſt formal di 
ſition lands: yen, it has been known done ina = 
tract of 2. and why a diſpoſition and à teſta- 
ment . in one paper, as 

ferent pape no good reaſon can be 
Lords . 1 from the eK. 11. July 175 
b N t bei 
ſie, With the 
nomination of 4 


ae prea e uſual in ſuch 


% and 


aments, and yet food: a 2. | 
power to the party to enter, or deed * 


heritable and moveable, in favor of 


exeeuted in liage 4 | 


as well as in W 5 


_— A 


executor, burden of debts, Cc. the. A + 
ee clauſe is ny 6% Which. cm} ers Ka 


E fſaid Sarah Brand to pay ont of the fit 2 
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«and, expences of my funcrals,-1 «h apps 


ec intromiſſions as executrix 3 and for the better ena- 
ui bling her ſo to do, I hereby wake, cunſtitute, ani or- but 
« dain her, her heirs and 8 my. cellliokers and 
« aſſignees in and to the principal ſum-of/L;560 Sterl. 
4 —— ſceured upon the of Bramis ld in 
a reduction of this teſtament ro — heir in fo'\far'as 
concerned the heritable ſubjectq the: defente was} That 
nothing hindered a teſtament and aſſignation ##t5r'viver 
to be upon the” ſame paper. Anſwered; Where the 
deed is principally intended to be 2 
veyance inter vivos it wl be effotual, : — — 
mination of executors or other teſtamentary elzuſe'be 
adjected ; but where the deed appears to; W formal 
teſtament; there a/conveyance- of heritage i „ und 
fixed law and practice is to be the rule : and" ons rea- uin 
fon is, That a teſtament, at whatever time executed, 
has no effect but as being the laſt will of the*deceſed; 
| {tis tlierefors conſtrued in law tw bo che duet of: the 
lateſt minute, equally as i it bore that "date: and ſo 
teſtamente, from the nature of the thing, mhſt be ever 
ſubject to the law of deatſi bed. It is otherwiſe in 
dees inter vives; which thou e are 
underſtood to be valid of their ſubject indeed to 
revoeation or alteratien: and if . of rheir date, 
they muſt be ſaſe from the challenge of death - bed, 
- Where exeevted- in liege peuſſiss The Lords. ſuſtained 
the reaſon of aden: 4. Dee. 153, Brand. e 
a Tee Wer pts vas reduced,” it ha been pro» 
ved by the writers oath,” That it 
Reduttion. of ines vas not read over to the decesſed 
| Faments, 878 figning/ nor was there ang en- 
We dene, ſave the writer's on affer- 
tion, * gers * inſtructions from the deceaſed in 
what terms to Farid the teſtaméut; ſo"that\the Whole 
reſolved upon the writer's faith alone. At the fame time 
it was proved, That the deceaſed; ſome few hours be. 
ſore the teſtament was enecuted, had ditated' a ſeroll 
of the particulars / of her will, whith differec in many 
articles from the teſtament! 15. Nov. 173 5. Petrie. 
-A teſtament was reduced Tolely upon this footing, 


Thigh 'the order for GERD deim wab In May; 


SEE IIS TEES 


my 
— 


EASA Ksar 


Tos 1 4 1 * * * w. 
that it was ſigned no ſooner than Bout, (pod yer was 


not read over to the party, thoegh be was at that - | 


time of found | Corr, rear eett 7 7 Feb. 2695, ar. 
bathnot; ! 1552 Fut: 1 5 ! $323 14 4 

A WOMAN; in ber laſt moment e ee ; 
2 revocable*difpoſition” in — r dut af 
thereafter . ſent for hey beareb ef kia tb e 
him about the deed, and finding it abſtracted "by" h. 
huſband, ſhe fell into a fainted away, and did 


dot recover. In u reduction upon this head'of the I 


aw, f. quis aligusen teſlarr cocgerit vel probibuerit,” the 
Lords Nala ic relevant to annul the diſpoſition; in ſo 
far as conoeived in favor of 'the defender, that he did 
unwarrantably abſtract the difpoſition from the de ce! 
ſed, and r to enhibit it; that it might be read 
4 reconſidered, and cancelled or-revoked as the ſhould 
think fit ; which was found, though it was not alled- 
zed that ſhe. had gi orders to execute u revoca- 
ion. Dalr. 4. Nov. 1704; Buchanan. „e ene 

A TEsTATOR, within a quarter of an hooy of his 
lexth, havingiſbbſcolbed to the teſtameut hie Chriſtian] 
ume, and half of hit ſirname, which in all ee but 1 
lic Ilable, and then fainting; ſo'that the wyfterq hold- - 
ng him by the wrilt; helped: our the reſt of the nm, 
the Lords reduced the teſtament: ' Forb 1. Foune! 
. July 710, Moncrief.——One:Hopkins;" intending 
to diſpoſe of bis eſfectu to his relict, upon death-bed, 
auſed write out a teſtament : but after it wer ved. 
wer to him in uſual form, he became ſo weak as not t 
be able to ſubſcribe more than tha three firſt eiter: 
iis name 2 Bot as the witneſles had ſubſcribed; abd g 
rn their affidavits upon the tine matter of faßt in p- 
port of the writ, the: will was approved of in the p- 
Pgative court of Canterbury, the relict appointed ; 
executrix; aer &c, Upon this title, having 
ned for u debt owing: to ber husband in 5 
b. Lords: refuſed to fedain ite 'teſtawent-for! be 

L. 100 Scots. Dee 128, Hopkins An 
igution af by gb annualrents made by one artiens. 
" mortis found null in reſpect it was proved by. =; 


1 in mou — ns tion ee, to 
cedent befo Fe. We re gnatio 
n "_ 1688, The Chi ener ny. 8 — 2 
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duction df a teſtament, the. witneſſes, depo el 
the teſtator's phyſician, as'yamett an 
atory, having preſled the ſa idd d) 
ament, he ſhifted and delayed him for ſome enges bat 
at laſt xielded to his importunit y: and that the decor, 
from the deceaſet mouth, wrote ww: 
the legatories, an quantity of their fiims; and when 
he intended only a certain ſum to his Ger; pubſuer t 
this proceſs, the doctor perſuaded him YEwake ir-twice 
dss much; and that he aſked the 
to truſt to ſee: all this done and- per | 
executor, aud be anſwered, Mens 725 ee 
Wine n heard no mention of making him unirerſal 
legatary, and; that they kue not Whether he heard or 
not, and that he commonly in che affirmative 
to what was sſked-; and that heeduls. not hold the 
well, and died within a quarter of an hour aſter. The 
Lords Fueled ing Sena an pin ot nay ofdain- 
an pores. them, to an 
to o deter 0 


Able. 


the poor, . ko pull vp 
their pleaſure: 2. Decs: 1699; Chalniers,'*+ © 
5 In the redu@tion of «teſtament 8 
the following 
Lotr deviſes... Le 110, The writer of the 
nn An Teſtament, gow m bi directions fro = 
the teſtatat; ner had! any Wich him bu 
had a note af the — put into hir Hanf B friend ute 
of the todas wy be bay Gerben fot g 8 
teſtament, which he: jmmeditifely-did in the!teſtator” 
houſe, and delivered the be fiend for figning 
to the fame perſon from. whoni he got the nete: 20. 
The teſtament was not read over by, or . 
f 
him; without reading ar the timeioffubferis 
tion. pan: this proof it was obje Red; that there wa 
vo evidence by witneffes, either chat the unter Br 
orders to write this teſtament, or that hee 
t aſter it was writ. It was anſwered, That chib onde 
Tr eee | n 
. 


tor, in pteſenee of the teſtamentary v 
ſigued 


5 \ 
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of. impoſition makes the bare ſub+. 
not à ſufficient legal evidence af l 
being the. deliberate actiof the man But here: the te- 
taror was of perfect memory and judgment, and ſo c 
tinued to bis death, which was about ten our twelve. 
lays-after executing the teſtament ; and, upon that ac- 
colnt, :the fame faith 93 be given to this 7 
that is given by law to deeds 4nter vives ; which, für the: - 
noſt part, depend upon no other evidence, and require 
no other, chan the Dare ſubſcription of the'p be · 
fore witneſſes; <<: ;DbayLorgs ropelled -cbeiapjoltion;” 
lem. Dee: P. 60, Robertſon, Dec. 1 745. i 
„ rnbs if A 9 Nr 3308: 02 un 
—— N ras bebe ſubjedt 1 teſtament, ir 
infer an "obligation «pon 122 ee eee * See 
Wed ee, ol: cg $537. By; . 9701444 CS 1 5 
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it af | Fins hy 
MP nes one org an a en n 
the ſame time; why we: S337 abt 


ſeued out anne 1 535, cum molendinis.o — 
tnendarg That the mill was ſeued out 1 541 with the 
nultures of the defender lande per expreſſions; The 
defence was; Phat. ch King ond not aftrict the de- 
lender's land aſter 1 put, and therefore 
be charter of dhe mil can ſigwify nothing, unleſs; a 
antecedent thirlage cladbbs ualified-; and that toimake 
oat this; ir ig not fufliciens, + that it was the King's mH, b 
otherwiſe moſt of the lands in Scotland behoved toe 
mirled, all-the' lands; and moſt of: the milh heving 
been, at ſome time r other, che Sovereigt's . 

for, that to make ot thib antseedemt rhirizpe;: Pee. 
lon maſt alſo be proved of multures While che mill 
in the Auſwered, Poſſoſſion is not 
deſſary where the-thi is conſtitated by — 
lides that the tenants f che defender's lands 
red to have gone om N tothe mill about fort 
27 though they No ſeryices, and p 
w 2 ina fix . and this Pede 


TH H IA 5A! E= 
reſumed-retro... The Lorde:found the Ackend- 
thirled!to the purfurr's. mill; bat Iiabſe only 
A peck of ſix+firlots; - - Founts. Rus 24. Not. 
N "F597 
IN 2 for eee the inſtance 
| of the Lord Maxwell, as: proprietor: of the mill of 
Clouden, againſt his fevers, the Lords, zn reſpect the 
mill of Clouden, and the defender's lands, were part of 
the ancient barony of Holy N to ſhe ab- 
bacy of Holy Wada and of the cuppa yok 2 
immemodielly to the- mill ME. 2 e e 
high 1 multure, forming { 
the la allrIded to to the _k mill. In the reaſoning, 
the Court was of opinion, That the coming 70 a chorch- 
mill, without any conſtitution in writ, is ad eFectual 
to conſtitute a thirlage as the cqming to the King's 
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Fd 
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mult be 
er i Ii 
to p 
Hog, Halkerſton-- ? 


4 ll, notwithſtanding that the contrary had been for- 


mer 
In xt} 
27 e Lard s were of opinion, that this made no ſpecialty ; 
a e -decifion. lies in this, That 
| er ee preſumed to have loſt tie "rights at 
the Reformation, the law:difl a, me ſrom 
a .thirteen years pollefion; beſcre the. Reformation, 
which afterwards, | when it came ee impracticable 
to prove poſſeſſion before the Reformation; by wit- 
s, was, by act of ſederunt, e, altered 
into thirty years poſſeſſion af mation; and 
therefore, thirty year. 8 e 
tion was, in all views, held equivalent io à title in 
; writing, +224 Jan. 1740, Maxwell. en eee 
Nee MENT:of a mill granted; by « biſh 
general clauſe cum ls hot no aſtric- 
e lande e ie With a pre- 


| Larve 10 ey 
th t ei was. mu 

ieee. of chirlage, from which — 
could not be pted) though he was: afterwards in- 
256 by he the biſhop. n his lauds cum woleadinis, & multe- 
Here it was That the precept being 

e conſent of his chapter, could not be entend- 

ed beyond the ene it not 8 2 
| power, without conſent. of his chapter, te dil 
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determined, Which was thought to be erroneous. 


cola he aefeuder' xz lands were church · lapds . vet 
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CTY [> benefice. - | Sea J Dec: 4 66 1 ee hg 
aly Nur. of 4 mill being granted 'by 3-biſhop tum maliterts,. 
of lands lying wickin bis. Gocele, prlor ta ſeu-charters 

of theſe lands in favor of others, bearing the reddendo 
ace of a feu- duty pro oma 4 euere, and, explained; by a- 
of wther charter of the mill cua Ph Reg of the. - 
the lame lande, poſterior 20 the charters of the Tands; this. 


.of vas found- 10 ebaſticate a thirlage 5, Norwirbf pd : 
ab. Wie inrerveniug” feu · chatters pro 1e erb, 1 5 
ing te Lo rde found were not media im po fn to in 


the der che laſt charter of the inlet T the, 25. 
nd {Mt orb. Ms. 23 Feb. yr, Febers, e, of Id A 
ng, Hu who bas ſet rentals of lands to his 7 jog 4 
ch. certain duty, may, notwithſtanding. thereof, ſer a tack, 
ual Wo! bis mill, with the thirle-muttures of the barody, by 
g's virtue whereof, the rentallers and remanent tenants. 
or- vill be sſtricted % bring their corns to the mill, and 
us. pay thirle- multures for them; agreeable to the cuſtom. 
yer Hof the barony, Had. 16, Jan. 1611, cl 
y THE Abbot of Scoon having: feued the mill, with 
hat e aſtricion of omni grand creſrentia uſed and wont, 
+ at after warde ſeued ſome labds, ja _ as feu + 
6m the mill, were in bis own thanſing and king. « 
ricted, 
2 Te. 
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on, Lords found theſe lands could Hat be pane: 
ble I ſceing res ſus nemini Foe Hare: 
vit · 7686, Kincarrach K 


(Maltur 
5 20 fe mk 


red THE ſervices of teading lde, epa ring 6. 5 
ad dam, apd other ſervices Aube „ EY 58 
58-nill, are implied in every fort of en 15 


in viclags ge, and along with the thir- cer implied is 

. * . purchaſer! though not expreſ- every ſo of... 

zer- "Dur? r7. July. Too N thirlag n5:38 

ric — J 0 , Wirb RA * " 
te- N noltures and/ſequiels, 2 e | 

mifl ſe e fac as, fo . 

lie ade, Pe 


Stair, 27. Feb. | 
of thirlage „ aſtrifti 


- crena ere zentia, br 7 8 ile, 
brain oe ſhould grind for the uſe 
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home with 2 55 
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p a1 . A, 1160 or or, mi 's Wit | N 
5 2 nd it 1 pat, 
to the thirlage being conſtituted by, preſcrip 
thy treferiptum, quantum poſſe, um; it. Was, 
Services are implied in the, nature, of chirlage,, bete. 

vel way conſtituted. The heritor.. of the mill was found 
th have. Tight to 5 le of lee Mea” 7 
17324 Crawford. "Bea 72 | 
TYPE; Lords, Gund the: W850 | and acer 
ſervices, a. well due as. the multure, 
4 4% Ia. a e of aſtric- 
ier Kc. top, which, was neither raxative. nc 
rn * i 7 5 2 f ae 845 Js 0: 4397 
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ic fra be v 3 "to tons 2 
144 {of ni Fran * rw” "lands, tho“ 


* wor eter part 27 7 e a 
L's 5 nding "any mit; an 


| 36; Je 16430 atigh 
lg even Wien 
F 4 the heritor f at: 1115 ks 
| ent tenen ni fine dnder-" | If fejnd be cm. 
food The AS the teinde, where they © ebene it 
do not betong to Himſelf; bur ro a ki- P 
tular; And though/afterwards Be pur. 
chals che veindz of bly di lande, 4 is vin not alter 
| i Heine v0 ene efifieon ien 


the words 


1 t eee, but in mote zJe 
DE Mans = 
2 wü, See Steif, 24 
n let "Belg 0202s d, 
qr baden te money, ee ba rg 
* N:) 20 ‚ % 20. ty $609, Nane, 9 


14. 7786 oye 2 The Mise, 'thoi 
* delong to different proprietor 


Stair, 7. Jane 1696, Pitrkfro. ——The. fame in wm I | : 


of an exe teat ie i e 60 86 e e op- 
H h a dn 


304 ” * 1 * * 4 8 * 3 
Fea het 8 to the, e ing 
Hh | 


| Fown 18 ONE N 2 EF YHS 4c 
NE is, never due ern. 


7 the aebi ora. are. not £6 | 
7 Privier farms. 555 12+: ay py 6-0" — 
iP But, if payable in meal, they. are com- 
prehended. Dor. 11. Joly 164 Keith. Hare. — 
ſuret) in 3. June 1688. othes .. And * 
able in kind are comprehended, bene, at 
tution of the thirlage, the lands.ang mill ba 
different-proprietors.. Dirl. 6 * -3e m_ June 2 
tarro. Fount. 18. Nov. 1697 e e 
having been once in the King 
ed out, but thirled to anot un 
firſt, found the waſter” farm 
his 


cauſe, while the ee aria * oy 
rent was; multare free, and ſo ſhould the rent of his vaſ- 
ſals and. feyers, upleſs: they, actually Iaboured ſome of 
their lands. Fount. 7. Forb. 19. Jan. 179, Halker- 
But thereafter. this exemption, Was. reſtrict· gri 
ed 40 what; the maſter. conſumed not ; by ; if any : 
of i it, was canſumed. in e within. The 
nd chat liable. ,Fount, 44, ee irie 760 
— nent If the te: nt bad 
plus bolls more than paid his; : % and. * * 
the; market 40 buy tak andirape bat. 
ſhould be. liable, in mylture? 45 it was for d, That 
Wes not, Feige Juty is truly pro. welfare, 


1 


nd theſe being relatives, ius fe. pauunt 0 toliant, 
and if be bay vis. i ce RS wily, 
27 J to pay bly c ey : 
gung 
tif the t 5 by reaſon. c 


. 5 not ha) in corn, flicieut for the mai 95 
cars are 2 Arietios, bs eee 
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not elide the-thi 4: >by-ſellix the grane creſcontia, 
— buytog meal — | mom ps 1 
1 inter ce. 7 46-7 „ 114 3 TE: ; 4 2 1 

BOLLS peyeble to hinds and ſer·- 
yantsj: not from mature. 


Fount. 28. Feb. 1686, — „li 

IN a thirlage to the mi of a baron | conflrured 
long pofleſſion; alowanee wasichim-" | 
ed — of as much corn as 
would pay this ſtu· duties, miniſter s 7427 
ſtipends, and public benden derade 10 A e. 
— betioved de Cell corn fur fag 
fying theſe} and in _—_ the ring wers not thill 55 
this was re 14. 1662, 
The 3 his mill, with the a- 
ſtrictium of on 'creſcentia, uſed and wont, the 
Lords wand, That eh fru- duty of 30 chalders © ves 
toal, payable to him by his other feaers, was not Liab! 
to aſtriction, alchoagh there was' a converſion i m 
ney atthewaffil's option, unleſs. ones oat N. he 
provedy and'that rhe cnt womb | 
gs 6 a "yy 
clears and 
wont,” Hare (06 

For dear 


> ! r A 15 +: Pl 


11 3054 
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2 all oy 
-rindabls . in the firſt” 22 Furt. A all 
tonſtietion of the Had. corn. 


r 15050426 Ab-. PETR of” 22720 4. A 
deing- iuſertod in feuer tharters;' 51 
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clauſe 
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Forb. 24+ July, and 2g, Dec 1 70 
3 ra clauſe of. e [Af the 
ail Keen grains growing upon 8, was 
not found. equivalent $0'a;thigld ge:of-ommic.: Sans eref- 
tentia, ĩmpox ting only, that na Part; :« of. the defender 's 
grain is to be g inded by them gt ang other mill than 
— Wetguaſddr's, ae all. neceflaries for the family, or 
for payment of the maſters or ſu $ rents, in ſo far 
Alb.. vable in meal, is to be grinded at the purſoe r 
mii Feb, 1734, Lockhart. A clauſe in a vaſ- 
ſal's harter, de bearing the vaſlal's; and the tenants 
« and poſleſſors of the Tands,. to, be ain dted to che ſu- 
4 perior!s mill, and to carry thereto all their grind- 
4 able grains growing en theſe; lands, which they ſuall 
10 happen to grind was found to be an aitriction-not 
only of the grain grinded for the ngceſſary uſe af their 
families, but alſo of all grain growing on che lands 
which he Vaſlals, tenants, zor poſſeſſors, ſhould.bappen 
to. grind for other uſes, they. being haund de paz there - 
for 88 multure, knaveſhip, and baunockks a ſtipa · 
lated. by, the., clauſe in the char ten. 17 "Feds 1736, 
TLockhart. But the Lords, were unanimmul f opini- 
on That the ſurplus of, the garns, not any: 
eser of "the; families, might be lawfully expor- 
ed, jy Kind, in, caſe they were hat grinded, without be- 
ing liable for any multur e. OGargunnock, proprie- 
bar of the viltage of Saltcoats, inathe year- 793, feved 
out ſome. houſes, and ſome parcels: en 40 or 50 
NY ſquare; adjacent to. the houſes, but 
W M yards: and in the diſpoſtion and feu-rights, 
109 hg e come 0 the mill .of his barony 
« an indable corng aud melt, aj ; the 
Wo anultures-and ——— conform to the uſe ob 8 
E, rony..; The import of this dhirlage being 
| queſtion, the-feyers argued, That i imported — 
na creſcentia; bg Proprietor of the mill argued, That 
| the nature, of the ſubject point ãt out. to be 8 thilage 
of iavecię et 2 > for nothing being ſeued out bat a 
houſe, and g — parogk of. — fit only for a yard; 
and that recove r er NEAT ſyppoling 
it 1 6 for len. would not, afford a handful of multure 
in a. year it m uſt be-no,thirlage at all, op a chirlage 
e et lata. The Lords found a e. 
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ſue ern re | gualecyngue, tbe. Lords found, We, | 
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in payment of multure, not only for all their * „ 


corns growing within the thirle; but for all other;corus 
which they ſhould bring into the thirle to be conſumed 
there, and ſor all malt, whether grinded or not, brought 
in and-brewed within the thivle ; bat found, That ſuch 


in the thirle, are not ſubject to the 3 payment of Mul- | 
tures, : +83 Dee. 49478 Hamilton - * 6 „„ 1 * 
IN . a thirlage of isnects et Hints, the 


_ A "ms 
t ou not 0 multure; A ; lane *. = FT 
although Pm thole yy — — 8 
unleſs. alſa- grinded there. Dur. ;vetts. et 2 — 11 
Hope, (Mills and Multures) 1, u. 

ly 162 Keith. Ina thirlage e in the the, fole 
lowing terms, T am.cre/certes quam prrvedientes yg 


That this did not ſubje& all corny brought-withjo:the 
thirlage, but only ſuch as were to be grinded ſo tha] 
they could not be grinded at any other mill for the u 


of the „ that they might be ſold again, or : 


otherwiſe made uſe; of, without: being ſubject to any du-. 
ty, unleſs grinded, as ſaid is, by owe ſuckeners, 2d, 
They fo — this clauſe did not bar the inhabi- 
tants purchaſing: meal. Dor: ag. March 1724, 
M. K Ph: inhabitants of a towN,'whojwere 
thir led to the town milla by a thirlage of anne invedta 

et ulata, having alſo land in tack from a neighbour: 
ritor, —— Ahirled, and they ung 
to itack the corus growing on his ground, with; che 6+ 
ther corna thirled to the 4own-mills within, AT 5 
the Lords found, I Hat the town's act L. chirlage ez- 
tended not te ſych corus as were only Racked Mithin 


the town, and t not fire und water chezein. 4 Spe * 


(Mias) a7. Dus: a8: rue 1628; Blackburn, oa aig FF 
Akte being Sranted ot a-toyy's mill, © cums af 
te triftis muitur i. omnium grauer 1 Thi „ +4 4% 


« inveftorum ' et iilatorum, which this er 
* ſnouid 'thole tire and water with- | that 4 


« in, their nenten it was argus fire and water. 
ed, That this cop! {reach to none 1 of [4 Lad 


but the. corns 2 — grinded, and not Pe n \ 
kiln-dried boats, tranlporteds perhaps iu the way of 
| / commerce, 


| * of 


corns and malt, im ported only in the way of trade. ſor 5 
exportation or ſale, and not Wie or . withr 
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commerce, out of the country ; tholivg fire and 
any [ao 7 debetur 7 Ty _ NONE Bo 

is pri ayment ought to 4 —_— 
ef ual re org was extended to all vorns Rides 

cobled, though th ſhould got be g 

Dar. 21. March 16 — 


found, Gim. 105 1663, "Forbos, <= thi; of 
6 invrlle er lam, tholing- fire And witer within the 
0 lng ni, underftood of kilnivg end ft or co 
5, not extended tb bre. "or baking ; and 

eſore, the inhabitants of the*fown were foutid not 

to pay multure for matt, whether grinded or not, 
MP the malt was made «Ire 41. without — 9 


town, . order to n hs ebirlz 2 


de frau dem 3 

March 17682, Wo A Ser ee, vd, 
x fire and = 8 e oug ord 
narily tre prered ſteepi ning not of ba · 
king Aer owing; FAIR ated found" in this Caſe, 
aſe and wont; to extend to malt brewed within 

the town, though not malted Within the town or its 
liberty, but not to meal; becauſe, as to that, the proof 
was defective. Stair, 24. Nov. 1680, Raniſa —2 
# proceſs of! thiflage, at the inſtance-of 
bn aſt ſome 1 Within a barony; be 
id hoſpital, the queſtion being about 
weir charters,” That they 2 bring Lok e wil 
4% ni gran e gu ade m gu p e, kee 
, Aua, torres fron #eninda gr öh the Lords 
found the feuers thirled, with regard to all en 
_ eorns imported; but if the worn was grinded before it 
- came within the thirle;' that it was not Hab te pay 
any multure te the milf of the bardsy 1 Fount. Ford. 
22. Feb. 170% Hetiot's' Mefpital! )?! 
THE E's fuser bf u to being bond / by their 
charter: te Find 9 much of 

| Thirlege 4 cornt their turns at ebeir ſuperiors 
1 „mint ns ſhould: ſufice for the ſu- 


families © 5 151 Iſtestetden ef their "fimilſes';” 
e * e lrg 

who no co rowi he corns ou 

to preſer thoit l 4 Mr ry ww yen 
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of omnia gran creſtentia, it was — with _ 
deductions, that neither was farm bear excepted, nor 
ſo much. as the light corn given to the beaſts that la- 
boured the ground, nor the corns ſold for byyi the 
and other ſuch neceflaries ; becavuſe;the. purſuer red 
to prove, That the inhabitants had ever been, in uſe to 
, pay multures for all growing corns,. without auy ſoch 


u- abatemeat, Dur. 21. March 163), Cuthbert. Bear ; 
a+ i vas found included in a thirlage of * grana creſ- 


ſe, ¶ centia, containing only an exception of, ſeed and teind ; 
in and this found, though from the conſtitetion. of the 
its 1 7 1 thirty. years, malture had nöt 


of deen for. dear. 122 G «86: July, ce 

In 1 1b "kt R1 21807 $3 2 ETA "F 7 Tr 14 ere 

+ i 4 PRO A having abe ® Ahirlage, 

he Wl ni carr <reſcontie. in Ria ba- % 2 Kr lags 

in rony, and of invecfa et illata into Corns never /ub- 

$11 bis burgh of baruny, it was found, jectad ta a 12 p 

That the ſame.corns, though grow- multure, , | 

ds ing by the. barany, and broug t in- node n. 

ed durgh, canid got. he ſubject. to. hath. datietß- 

ly 

b. 

ir 

* deen ja 2 eee „ 

(ears before,.$9-gek the. coxps mb d mill 

or {eſs duty, which, wes, only found relevant, far 

. ee (hab woke Þ dime coming. . Had. 27. Jan, — 4 
eilſon.. en 20 het ns 

4 who e the lan ber. n, of bie 

9 


1 iy, WTF » duty, * 
MIT. DI 7% of. $5.85 2454 £ 4 | 


nd a5 they ah though Ht Aa- Dec. 2686, 
me >; 5 Le 

ge, A BARON; being infeft, eri lr. air 
nd i baronie; n far un- ind 
re. derſtood to comprehend: izpeda; a Gene clanſa, ; 
vin I ta, prin uſe and caſtom.was ad- - cpaftriftje mul- ; 
of Wl mitted to probation; . Coles t mo 2 e by 
he March u 388, Richardſon 1 3220 a 
9 1589, inen — — 

10t 

ot, 

the 

ud 
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x 
- 
©. > 
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1 HI L. 4 n 1 


12 oluntary deed, ſo long as: — ſms: 


him f. ahſtracted mul Hare. 
- RE NO Dork. —.— Mf li like ; 5750 7. cl 


1668, Veitch... . Harc. e, r. Dec. 169, Mac- 
. e Home, Dee. eee — 4 

there was 9. r in A dug 
2 But, the clauſ 5 


a0. 176, Graham. e, 
1 2 in tbe tenendas, with a. 


2 prio blig "> =P eſs 
under{t tobe Ls 98 the SITE —_ th 

was .chartex..did-not. refer to che 9 
bligatien. El * n 22555 Nov. 


Dur. 20. 52 ſeu granted, 
by e Fl et — 9 
tenendes, this co he a liberation 

* — 2 are fy th 8 which mis” 


1 f ; the King — 
or . they bear only fenendet, eg, without 
expreſſin 0 particular. clauſe, which is afterwards 

r Silm. 3. Stair, 8. 28 , 


courſe, for. hen 


exte 
N Fbunt. 24. Nov. 1708, Halkerſt 


FO. cH R, beariu ae Yo. rs. 
any nh bearing olauſe, cum 2 ate. 
n/s ef 5 Anh, arts no cl 2 apt thir». 
la ge · | Aden 40 Ns 1005 

bh 0e v. 1631, 
iſe af ah ; 7 


to. l 
* vaſla — I 
disjoined: rom the — | 
ority Ner- e ; 1 
That theſe hid lande, which tad: 1 | o 
to the; mill oh the 1 remained ſtill I wary | | 

1 ere e., 


48 endes N | 
* „ 2 7 $h = „ 
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; THE ſupertor of Falkirk pavin N.. bees kan 

: | aftriffis miulturis" ville," and way 

Dit tf granted cha! ers to 1 — feners, with 

T5 Atriglonse the grana treſtthtid, it 

was found, on a proof, to be an aſtriction of invrſta et 

illata, and that the inhabitants could not erect” ſtee] 
mille. Falc. v. I. p. 165, 18; July G. e 

IN. a thirlag e of iivefa it Wiata, imported dot 

was found not liable to multare}/ bur Thi ch&IHhavi. - 

tants could ; not buy+ wheat and grind it without the Ml fic 

5 75 le. v. I. 5. 64, W of perth, —_— 19 Bu 

4 1 435 3 "I OE. 1. dei 

| dps being thirled. and the miller bound to to pay int 

a certain ſum to theſe lands, it was found a real quali. p. 

285 of the thirle, Fale. v. II. p. 125 Buchanan; Feb. 6, 


ff: REN but the pro prieror of ths" thirlage 4 0 Wes Pr. 
2 corn mill wt the prop bounds thereof, nor 5 caution Wl 
be received, Lp he win grind only Lördds not rhii lod, ( 
Fac. Col. v. I 8. Urquhart, 1 * 26; THE: *\ bh See 
NO attire: is due by 4 tenant who is bound to 
pay multures for all corir” produced on his farm, or 
bronght in for the'aſe of his Family, if his whole farm 
be kept in graſs, and neither he por his 55 reſide 
4 


ne — 2 —.— . 
wry GE of"ulf g 1 7. 


by 4 ere 44 w. | Ac. Co 
Maclead, July 29. 1757. Ep whey 
'A MILL for ſhieling lint-boYJs, 'abd _capable al 


FS Ws! 


| grinding dats may be ereQed'With 4 
Fr rietor” 1 find! E Not 1 pre 
alt, ' under” a pe phy WF TIE. : P. rio! 
Lecker, y 29. * 1 YE: \ .&7 2 2% alt 7 nn PILING Jud; 

* "LANDS found Net 25 Sate Men en A blauſe 

m melerdinic er mulrurit bn the, 3 15 wants boa 
harter. Fac. Col. v. II. p. 2 31, M a; Fil rf 9.795 38. the 
*'THE indefinite aſtriclon * . to 1 mill” wy. the * 


| proprietor of both, imports thet thirfage of bl [obey 
eTſctntia. Fac. Col. v. 1. P. 3. Yeomat, Nov, 17 


the ſax 


— 


T urn ES. Aon m 
5 3 . 


L->. 42 «1 921 - £0 * 8 715 . 1 fn 2 . wy 7% 44+" V3 ” . 
| vida! in gener be dan: yor- com- 
dot properly con 


Erindin * re no dry multure 
he pa 22 . 449, Conlton, 
Nan thin 9 chit LIL 5 2 its + 
irle the purpoſe of - 
healing . but fitted 2 eri for grinding oats, 
peaſe, and other grain, into meal, was ordered to be 
demoliſhed, or put [Into 2 form, as That ir ſhould not 
mterfere with the the thirle.” Fae, Col. v. . 9 
p. ot Miller, Jan. 31. 1761. 1 ; 
neto agiib 957. apt 1 b. 117 53 40 
Poſitive. aud. eee, rehm. of Arle. . 
Traennia vi). © e . #7 K „ 


Orner al ela eons ah (land, hew far es extended 7 
See General NNN M2487 4213 2 | 4 | 


#7 . e «4 1555 12 * 2 ** * $ BEL pa 7 
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at the Tanker s deaths Was bund an jo mpre 


Falc. VI. p. Mercer, 15 June 174 
UPON. A De ſition .of anda to t. 3 94 
diſponer s \ ipod 715 reſerved were, a ſet vice . 


the 'inftitote to the N was found 10 propex title. 
MY v. A. p. 327+ | editors of Carl of yet hal 


rns being. Et in lands, on.the ae 4 
10 and; 2 IS led a ainſt him, the 
rior of the lands cannot be.cbarged to enter 
judger. .. Falc 7. U Pp. 348. Dick, 15. 2 17 
A SERYICK, a3 1255 of. proviſion to a 
found to La Ic, a hongh, gx N 


"bye falling. + 


AN. app: 
ſtate, needs q: 
Vol. . 
0 


4 3 


AST E % S 


rde. dete. Fale vy. M. p. 207; Hannes 
Lee, 54-Dec-1740. a2 b. 6h 44 na! | 
THE neareſt of kin, obtaining payment of q pt tr cia 
to a deceaſed; has rigit to it dut being <> 

Fale. v. II. p. 243 Spence, Feb. 20. 1771 T. — 
N beir ferving in an eſtate, und mi Nee noon: 
brances in bis ptedecefſor 's perſon was found Fe kt 
the eſtate diſcharged of the incumbragecd ul 2398 Fe 

| 10 pep Ange n pet 2% ys... 
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AN heir apparent cannot t ſu reduction 60 . 
| \. x by net preg eee . 
Im en 57 Fic in general. Cole. * 4 
land: e 1 1587, Tweedie.,. P . 
OK | 1592, Doshill. e 92 9 
| THE — — refuſed? to ſuſtain actionat the apparen 
heir's inſtance, for reducing & diſpoſit ion granted by bis 
predeceſſor, unleſs the purſuer would enter heir al- 
though this would. make a paſſive title, and tho! the 
event of the . proceſs was uncertain. Dur. 11. /Feb. 
1635, Muir. Dur, 16. March 1637, Edmonſton, 
AN apparent heir was found to have no atereſt to 
- reduce an appriſing mr bie eder undes W 16 
he was ſerved heir to him; but gel ſexr vice Was a 
found ſaſicient; tho! 133 95 7 Hon had been 
attained upon the appriſing, l Jervice M 6a 
cannot proceed while an infe ane e property ande a 
in the way. Stair, 26. Feb. 168½ Strowan. Dur. 6 
12. Dec. 16355 Rowan. Where an adjudication ri 
proceeds againſt an apparent heir upon x ſpecial 2 w 
the next apparent heir needs no other. title to 
the adjudication, than's general ſervic to him 3 5 
whom the adjudication was deduced i becapſe, beibg WM 4i 
- ferved to a perſon againſt whom the decree of cofiti · ¶ fi 


u tution was obtained, and thereby liable for che debt in te 
the decree, he has an intereſt to quartel he decree, M n 
and the diligenees following: upon st. In- the debate . x 
it was moved, ſuppolipg tbe decree” of cant li- b 
obo to no e whether _ — * 3 B 


— 
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2 ſuſſicient title to quarrel th ation nul - 
lities in the form of the ———ů— itſelf, or, if a ſpe- 
cial ſergice was not neceflary to the predeceflur laſt in 
feſt in the landes but, without much rraſoning upon 
this, . che- genexal ſervice D Thaught ſuſſicient to 
quarrel the adjudication, as well as the decree of — 2 


18. Nee 3 
vaſlal's right; by the, — ar's heir, dhe — Necla 
to ſuſtain proceſs till the * ſhould be infeft in the 
ſuperionhit y. Colv., 1: Mach 184, _ DcAirn. 
THE, Lords ſuſtained. aigeueralfervice as a ſufficient 
title in a redactiom t forte tho deſender to produce 
his own. and his-acthor's infeſtmenxs, ſeeing the dec ea: 
ſed, the!;purſuer's author, us nat infeft on bis come 
igng.;* Foun? 18. Nov, 1680, Stark. - 
AKED. adjudjeation; without, a Shorge,though » 
ten de in en juprobat ian. is not ſaſtained to 
a of: production, in order to redutt ion of: any real 
but only of perſonal rights where inſrftment 
— fallowed.. 701 Founteo Hare.::(Smprobation) 10. 
Nov, 168 3, Dundas. Hare. {Jmprobation) 13. July 
1688, Burnſide An appriſing. with a charge, fountl 
« ſufficient. gicle , reduction; nor was, it, conſidered 
hether-the-legal.whs: 
bation) eh 1005. 
| e 


expixed.or:g0t. Hare. (Impro- 
ped ing Lords Ford. 


u. tixle p. inſiſt in 
wy infefunent, any more than t wo HE 
be 3o)pywlue a . Ws 
ts ns id DIR if 


3% ITL III SUL 
AN rene raren ee re oy Frey 
Tag reduction ex. capirg: 4 wat — ae bee 
interdictionis, 1 ein 134; e — WO) rt 223 
AN heritable d ad ute er Nude win 
e 181 $21: 32158 hh — reducible open u tabibition 
6 een. ſerved ow a naked perwaal bond, 
caplte ihibirio-:* without © ay wpprifiniy following 
vis. upon itz becauſe "ths" vredifor muff 
| r have acceſs to rev the impedi- 
ment die [wes hinder his compriſing, or ſtop 
taining a real right. Dur- a. Jh 16355. 
Dur. 20. Jan. 1639," [Halyburton,” DlF.. Tobey 
Foun 773, — 34” 44d) 2484 tz, tg bi 
IN proceſs of redoRtion, af the Snſbayce of A 
fon credicor; 8 
: - ReduGiow a por” «poſterior 'difp6 BOL ee 
the . bank. by the common debtor, the ene 


7 


p.. bound, That he, thengh'only'« fer 
opal e bad 1 weider tht "title 
to nodded'i on thy wo of park ment 10. Fbunt. 10. 
Dec. 1696; M.Kenzie, Fount. 7: Jan“ 1 7% Forb, 
Aberdeen. The 1 8 1 85 Founte Forbe z Jus 
7709; Brown. ge Molar 199 4 U ech Ai 


ale — 2 
N e: eee eee ee 
vened. Forb. 22. Juhy 1743, Pole 118 
." FOUND, That ereditors'of 2 minor 
ea Wiles; intent wedu@icn"sf 
i Nebel, ci: © deeds done Py*their" debrof to" bis 
tors may ſue re. lenun in his minority , khos gx he do 


Auction 'upon M. not concur and reve 61 that ie per. 
wy and lefion.” fonal creditors might. reduc 

- 0645 706; Not omar f „ran 1 their minor 

debtor, and creditors). tou: ili % mi- 


nor's lands, «pon debts onſtiteted read him might 
quarrel his Afrodeten eee dete Hure (nner. 


67) 27. Feb. 16847 Herbertſon t: 


AN apparent heir of proviſion not etoured; fond 
715 have no — to ſue reduction af kis yer leceſſor's 


I deed 


de deed an e. 4. Daw: ee Laune, ex' en. 
1 Del 


| p 
2 capite 2 3 
fl den en cope dei an abe inſtance-of perſons derivi 
5 zone in Ireland, ar arrerem. heir: to 


ng 


ts 2 — yt 
3 foe: — 


2 —— wok ho on the zhird £ 
mails and duties was; ſuſta ned againſt — 42 of the 

lands; Wheteln: aha huſband died aufeſt, though the re- 
lic was hot kenned nix, not even ſerued do her terce. 
26. Jan. 1731 8 title for poſſeſſion 
it it be leenned, and therefore an appriſer ſuing te- 


2 nanta ta nemo, the reliet was not ond: invitled to 
of keep+in he not being kenned to her terce. 
is Wl Fpat.-( Tess 2% : 42-1 Stair, 3. Ved. 1675» 
do | 1 10 usul ode e e en, 

r. bie ene ſerved, l 


d. men r t AG; 34%1 

or 

i- 

N 

þ 

4 eject ion f i och... 2 ty. | . 

d 1583; Giba=oieT he — kispredeceſſor's texts 

are N= d r Steil 1 
4 11 A of | | f 
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AT at heir of ward. lende will get; 6 mo- 


| Proceſs ebene a8 — 5 
den the tailxied e. burdened — 7 
ar of debt... e; x0 the term —— 
F 2 3 difburdeving the tailzied 

ſubje& of theſe debta, at the inſtance of the next ſabſti- 
tute, againſt the repreſentatides Hebe ſaid: heir of en- 
tail, was not ROY wihoota/fervice, : $4 Jay 175 


Strathnaver. A hes ro 11 Arn: I Mews WH 3: 
IT was found, That a-perſonial bend to convey ſome 
lands contained In a charter, gave 
fe 4 eee een ꝓroba- 
tenor. ö tion of the tenor jof- the did ha 
ter; 1 Tha 
* don bk . not aving 
the tenor of a real right, -unleſs: act 
deen firſt moved upon the perſonal dead ben me 
in law, eee A Lage conceriing the real . 
perſon of the granter of — Dur. 6. 


1628, Jedburgh. 81 £697 DEF; . $1338 : } * FM, A 4 $6.45 


AN objection being made-ag abe title of .-pur- 
ſuer of at ptocefs: of :ifate;! /Thuriit 
Procefe of. ſale. of ns only an-infefrmeiit! of annual - 
«danny ane © rent, ee, ne 


- [creditor — right of pr 
the objection, though the. WA 

but of a part of the lake. {Foqut«:iF 

Lermonth.— The Lords found an adjuc 


feu duties reſting to the ſuperior, 4 kaldebens klele in 4 
Farb. Ms.. En. ar, 
ing intented 9 an — with u charge - 
* gainlt the ſuperior; it was; objeted, That an adjudi- 
cation without infeftment was no 2 — —— 
the act 168, authoriſing proceſſes 
8 e — boca be 


< En 


# - 


1 2 * . 4 - p L 2 4 
# T's * 14 A 5 4 ; 8 * 
be de not ſerved heir. Had. 
a + » * , ; * N ; 
2 1 | 4 4 * * * 
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the inſtance of a creditor having a real right. Anſwer 
ed, The words read right are here taken iu a lax 
fication, aud that! an adjudication is deſigned alſo, is 
pretty evidłat from the erer of the er which 
9 re e 6 | ; , 
00 lands bankrupts * 
ad \adjudications:-aud cbr; vel a. 
The objection was.repelled, and 3 with 
a r ſuſficiens title: to carry on this proceſs, | 
Jan. 1%, re adjudication, without 
;nfcfhitut: ur title to carry on 
a ſalgzof Cds," | Joly 1791, Ce of 
Robertſon; 7. . Nabe 4735 Auchterlon .. 

THE Lords — to 3 an inhibition! of reinds 
at the iaſtauce of a man a S 
his grandfather, becauſe he was not Lei, * 
ſer ved at the time oi ling the int: : tin, 
bition. Hope, (Hair? « Glendinoiog, 

A CQMPRISER, dot infeſr, cannot call: for-exhibi- 
tiom and delivery of charters and ſa - A ike inn 
ſines of lands, nor ſuch other: real . 5 alu. 

rights ; but he may call for con- | bitiows: 
cke bonds, cr rhe. fame being" * |" * 

Med. . Dur. 10. March 1627, Dick. . 

. IN 
ſtained, althovgh omni, ”Y 
Hope, (Executor) 24. March 1619, : Reocafe as e 
Farqubar . — A general licence, "NA '1 Inſlazer. . 
without ment ion! of any particalar | jt 40. 
debt, was found null, although the porſuer's aQion 
was for a ſpecial debt. Dur. 23. July 1625, Wemyſs. 
—— The Lords found no proceſs upon 2 exe - 
cutry, without licence pr co ion, e. gh the 
action was only for exhibition of the bonds: kelpaging 
to the- to tho effect they might bo eon „ 
Kerne Der. 16a, ls tin 

; | put licence to ſue for a 1 
ticular fn — op che teſtament, and "$4 
revert ren ſu the Seemed; — 2 bas 
confirmed teſtament; and although it was not > i. 
thereto, which was found ry, becauſe it was, | 


LA: 


uncertain if ever the exrexor ſhould recover the ape Ry 


ah 


' 


en Arn 1 0 8 UE. 


but ordained him to find caution to confirm and make 
Forthcoming to creditors, &c. in caſe it was recovered; 
Dur. a1. Jan. 1624, Carnouſie . Phe Lords ſuſtain 
2 ceſs at the inſtance of an executor-dative ad omi/- 
| ecerned; and having licence, though not confirmed. 
{fag Newb. Stair; 30. June 1665, Stevenſon. :, Stair; 
21. Feb. 1668, Scot. A decree-at the inſtance. of an 
executor-dative decerned, found: null in ,a-fufpenſion, 
becauſe it neither bore couſirmation nor Hicenee; albeit 
the charger offered, cum pr ooeſſu, to ioſtructʒ, chat that 
very debt had been (afterwards) confirmed. ne: 19. 
Dee. 1626, Ste wart. A licence to purſue before the 
commiſſaries for a debt conſimed, was: not: found ne- 
„the executor having already confirmed other 
ſobjects before the ſame commilyries.” Forb. a0. Jas, 
1710, Both well. ie 
A DISPOSI TION onnium_ bonerums is i ſuMMcſent th 
u tle ad inc hoaudam item, 5 
-| dtthe inflance er the diſponee be not conſir 
. . and is equivalent to a licence to 
ue. Stalr, 25. June 1663, Haly- 
TRUS — tin * 
- T-AD a -an\'apparent 
n under an unregiſtred zailzie, is a 


Later drcifiens. 1 to ſue vredudt ion of rights 
ectiog the aer an Ca 


* : Noble; 19% Ns. 575 } hog eb 
.: PRIVATE: focieties have no Handi Fac. 
Col. v. III. p. 62, Crawford, boxinaſter to the trades 
9 13. June 1761. &7 4; Ae An 346 e 


27 e eee e ee een ien 
e zeir may ſur une wt delifeandum. 
| 86; Exhibition ad geltbers . GOP's nenn adam 


2 e ee, barn abies 
. he can ſue far rents . rents. ; See ir aphparunt , if 
11 W eee, pa bee wre n 
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Ake 31 6 . r 2 281 . i: 6 a EN 9; 5 2 3 75 | 
ed. * | tt CC | {+ 6+ WE - 
in- 7 R K N 8 = © T 1 0 4 - 7. 
yy o LIES Chefs 19 57 
ed. THE bed, found; that e p Gr Hats 


ur, i travention of lawburrows before, but not after ral iſin 
an the Nil ns, 58 We to ln; Kivg's prejudice.” 


on, N76. 1598 


en A DECREE," 's Inſtance for the hols 
hat debt gainft debe, ing e by him in 
19. ſuſpenffon, as ra the porſver” $ title, in ſo-far as two 
the I of kche four cautioners were diſcharged and excepted 
ne- from the aſfignation; anſwered, Ref eff tranſatta; the 
her WW defender having got an abatement. of the ſum decern- 
an. WW ed, and the decree diſchar ged'; which the Lofds found 
= relevant,” | Rr ere March 1686, Erickvoa: 5 


8 


RAV STERNE. 

A DECEASED ns having, 15 his.c os, tete, 

recovered general declarstor, action f 
ſpecial nk was ſuſtained at the in- Allie. 
ſtance of his repreſentatives, without neceſſi - 
ty of transferring the general declarator is their fa- 
vors as. EXecutors. Boys 17- Jul 1629, Executgrs. of 
Downer: Tra e 11 ew 0s 
I 2 2349 4 $7, 035 #7952 8 
action 3 magitets fo for K l. tebel, 

it is « folfctent that the rebel's re 17 ths by 4, 
71 tatives be cizedfor their. ee a Hau. 
77 his dec cafe, Wit It Sells 0 tranſ- P of X23 _— | 
120 ferring the proceſs agai 4.5 rep dene. ur · 
„6. March * Bunbar. party com- 
b Nn for bis iatereſt, eee gy 1 the re is ” 

2» veed of ranzferring. Fount,. 28. June 1678, Bart 

4A father 35 op bed cited i an improbation, here 
S in cervification was gre: ited j but before de 
father deceaſin 1 * found no neceſſity 

„ transferring! alli the ſon. Gosf.. 26. Ness 166 
Hutton. 4A party, as alſo. bis eldeſt ſon, who. had, 
MN right to his ae Vink the burden of bis To” mg: 


ww 
a 


* 
+ * 
oy » 4 


cates! 


* 


16. n Nubet. | 


all written ig cited” b by bimſelf, and 
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both called in a declarator, That the eſtate ſo diſpo- 
ned ſhould be liable in the terms of a contract to the 

debt now in queſtion ;- and /the father: having deceaſed 
- pendente lite, and the purſuer ſtill mine a avajnſt the 


ſon; the Lords ſuſtained proceſs, and 9 77 na neceſ- 
fity of calling or Haneke again irs: 37 the 
father, though the ſon alledg ed he was. a "a fiogular 


ſacceflor. | Dirl. 16. Feb. 16 be  Danfermline.,--—One 
of the creditors in a ranking decealing,:. 

of ranking being thereafter extracted, withe 
his heir, the Lords declared, That the ſa 
have the effect of a res ee a 5 
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fol 5 
completed, except coke witnefles names; "theLo bn 
Thar after the aber death the Part) might um 
mon the haver of the prothocal to exhibite, and the 
witneſſes to compear and verify the ſaſſue; which" be- 
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ing done, the Lords ordained the ſaid ſole to be tran- 
ſumed, and the witneffes to be inferted therein.” Had. 


17. uly 1595, Hart. a 
/ RISER: having ubtsden c far gen ail 
of the writs of rhe lands compriſed, Will ror be oblt. 
ged to accept of ee ; tage the legit be ft 
current. Had. 7. Dec Efplifapſton.””- 
No vaſſhl can 4 8 115 n for 


Proto 


tion of the titles to the ſuperior A ordert * 


them tranſumed ſor the Sas if? Which w 
found, though the ſuperlor here was' the vaſlat's nite 
diate author. Dur. 19. Dec. 1622, Blatkader.. 
A PE proceſs is, N 151 r 8 
- umpts, Fac. Col. vb p. 1 1 
Later cio cans, Feb. 14. 1758. 5 


Who muſt þ be called. Tie. . 


wy 2 + ab: 51 
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the behoof of ſeveral perſons therein | 
named, with. a general clauſe, *© That Men « 
ec che further benefit ſhould Uo convert · Mood io 15 tr 
« ed'an4'ppplicd to the remanent cre-, re am”: 
«-dirors | ene filgh t of the Lords of tr reaſury ;. 


not found to be a on for the behoof of theſe e | 


creditdrs.” Home At. Feb. 1724, Repreſentatives 
Bowhill. 15 

A PERSON. bound by Woud to one, which bore to 
be for the behoof of aches? cannot. _ 
defend againſt payment upon any pro-. Powers of. 6 
miſe or letter of forbearance from the truſtee. : 
truſtee, without warrant from the - £1 
principal creditor. Dur. 8. March 16:9, Stieling< — 


An apparent heir, granting bond to a truſtee, and in- 


ſting in an adjudication contra hereditaters jacentem 
in the truſtee's name: it was found, That the truſtee 
Sar, not diſclaim. the proceſs i in reſpec of. his truſt. 
Stair, nee Feb. £863, Ruthyen. Fig 

Who was a truſtee i in one lune, . 
7 in a debt of the truſter 8, » was Muſt com 
nn 1254 to communicate itfor the price 
1 
that he was employed or intruſted to compou nd debts. 
Stair, 1 15r Nov. 1667, Maxwell. This Pit hold 4 


8 bers he buys in a right that may 2 


with the right wherein be is trultee, Gosf. 21, Feb. 


1673, Rae. Forb ave 1712, W t 1 
cope \beir afſig SINE in order. 2 an adjudi 


a 
ſel? 7700 8 c erk belon onging to t he truſtee: but there 
5 | p era 12 hgences, the truſtee bought | in 
_ 0 SEL ed tue thereof got into polleſlion 
In a procyts n 5 ee e his tru 
to accphüt oe. | 1 mo tromiſſions, eb as found, Th: 
the: ap rifin ug pu chaſed in by the truſt tee could mor EXy 


pire in hls Is ert! z prejudic 


id, though it was not alledged nicat caſes. 


jon. was led upon the cruſt: debt, F 
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| ſame muſt be underſtood as purchaſed. infor theit.com- | 
mon behoof, the- pur ſuer * i liable for bi 6 
proportion of the money Was * the W 
Feb. 1739, O Hvie,, en . 
A PARTY havin Ln up a ure gnatio {x0 4 
„with bis friend's 2 4 
tit deniide when © out e him of it 1 75 ? 
required. Ts ring gone © on — s io his 1 5: 
then ſuj og N 
of truſt to FARE Woe which he de LIK upop wh — "34 
ing That he had not agreed ta he truſtee, and conſe- M 5 
quently could be bound to no performance gu ruſtee; py 
the Lords found, That he ought e 15 as | 
not tö be liable for any ſort of warranſice, ount. 
21. Nov. 110, Dallas. 
ONE having r that he g got bill i in rol 
| in order to recover payment, t 
g 2725 drop | 77 7 tranſacted the fi . wa 5 55 on 44 
for a lefler ſum, that he wy laſt'the M ch 
bill, and Aid not remember the  fum, therein contained, W N. 
but that he was willing to pay what he got from Po ad 
debtor ; the Lords thought the truſtee s eare | ha 
not keeping an' account moſt unjuſtifiable, aud * he 
fore held him as confeſſed upon The ee a. fa 
Fount, ' 28. Nov. 17e, . 7515 to 
tee W 75 ee themſe ve! o th 
43 ates ed; in 0 W te 
| Muſt be 8 v. i ſome of held B. 
« 2 demnis, $447 ./ ge ie offering a neo. 4 


tion, 810 provision, That the 
Fight wol bis Bbc why wich che relief gf wards, 
marriages, Ce. the Lords ff That the purſner 
ſhould accept of the e fo: Uogged/,or, In his 
option, Mould ſecure the defenders:by x bond, with 2 
| cavtioner, to relieve them, Divl. 85 Nov.'1 , Carſe. 
ane berkrable bond being taben in name of certeio 
ir 1 ++ 7 truſtees, and their beirs; for bets 
Later detain. "the children? a marriage, and the 
truſt having devolved apon in infant, 
who refuſed to bepweſeut in an action at the inſthnce of 
| the heir of the marriage, the Lordt declared cht trut, 
and ordained the ſuperior to grant. charters and. 


a Dur. 8. Mar 
Muir. Fond, in 
parl, 


to himſelf. 
ther s denth, bis minor children are ſo far emancipa- 
ted, thay. no other, aſcendant can game tutors d chem. 
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TAG ORAL WATTS 1 5 by 5 | 
re i no place ing, al- fe as tutor. 
though the tacor. in — | 6 Os! 15 * 
tion /thes days. 

— > Cal 1 . dune 1.5244 —— alike 
caſe the autor dati de was preferred, where the tutor 
dati vs, changh he had taken ent brievesex ithin a Neat 
af the. —— of the pupil en had not ſerved 
or found. Saution. Gosf. 4. Des. 1669, Riddel. — 
And ia tutor in la. will be preferred to a tutor dative, 


if ho fexve and, find, qaotion withis the year. Gilm,, 
— . . 466551 Ker. 3 —·[ 5 being fu · 
ai Foods and a e given in his place, 

Aprtferred the next agnate 


to 9 totor in OE — becauſe, though by the Roman 
law, When the tutor in law is unable; te emerge, func 
lacus oft dative, 8 there can be no 
tutor rac tn on Fe 2 andiday be expired; within 
0 ngs to the neareſt 
. 1590, Graham. 
dati e, he- 


lim yet 50 find 
ſoein Es ew yea; ended 
3 the; e at mo lots, 
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fatory being directed out of the chan. L 


''A BRIEVE' of tot 
3 20 eds to an 3 pe in may r: 
| Tus in tro mt — red ike” A general brieve of rs 
be ird. mortauceſtyy befors un judge, tho? Fa 
| 5 2 w 
his ju rudi lou. Dur. g. March 16301 Stewart! —— H 
A — being adoiiniſtretor: in-law. to-his- own ehil- pe 
dren, needs 1 the um of a ſerviee. alf. ene, th 
23. April 1554, „ age 7 2245 4 n el 7 1 eb 
A TUTOR-im-law bein ; adſerit, and at the horn, K 
the „ foltnined- 2 ory dative, A 
Tutor Auner l without removing the o 'Colv/ er 
what cereumſtanu-. April 1583, Sharp — re 


cen does/it obtain? - ——Proceſs was ſuſtalned at the in- ne 
ſtanee of a curator by gift of 'ex- fo 
chequer; to a forious perſon, he finding” caution to 14 
make forthcoming : but it was declared, it ſhould: be- 
without prejudice to the neareſt __— 'of the furig 
perſon to ſerve by inqueſt ; and they+thooghtr, chat 
the Lords might name curators d l # in the i 
fo might" the King, and that the exchequer ws nee 
ſtom 5 ſo todo. Stair, 41. Jan. 1663, Stewart. © 
ALTHOUGH the Lord can name d een ee ü 
45 | tem at the bar, pet, if the ſabjet 7 
| rern of en. matter require the authority of '« 
ing Curators. '' * curator ad negotia, they eunnot give 
| vue at the bar upo OI 
| eation; bur muſt leave that to be done in common 
' conform to the 4 'of parliament. Colv. 20. Fehn 1977; 
4} 5 1 ,4-4/femate minor,” paſt 1a years of n 7 
being Aut to chuſe ber curators, was, upon an appil 


of her mother s ſiſter, and ſequeſtrated in the cuſtedy 
of an indifferent , where all the friends had'ac- 
ceſs to her, and they prorogated the diet for elect w 
eurators for ſome months. Foumt. 14. July 1 
ny ſepplicant In the adt of curatory it Je requl- 
te, that two of the neareſt of kin, both on father's 
fide aud mother'e fide beicalled. (Stair, 23. July. £674, 
Wallace. The Lords found un a& of curatory* null, 
| becauſe the neareſt of kin that were dited to ſes the: eu- 
rators deceriied, did not dwell within the or iſdict 


of e Home, | Aan, 10555 5 
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Lords reſaſed v0 Milow'a perſon of quality to chuſe cu- 
retort by a procuretor; although a ; 
ä — in he procuratory. Hope, (Gur 
3 *F9« Nov. 165 n Bat AS x 22 
ms vd Tbetcaſter. © Hope, (Curator 1 July x65 
— Be tima before the tutory . while 
the pupil was not capable, in the eanſt ruſtĩon of law, to 
chuſe curators! Dun. 25- Spot. (ufer) 26. Nov. v9] 
Kamſays: Spot ( Tuer) no Dec., 163 Campbell. 
A eurator : ſſo gue. d n was found — — 
ent, that the minor: did appear, and acknowledge the 
remanent: curators as his curaters,; fo that there was no 
— of a ne election. ern e. menen 
ri thi of eu, 
.CURAT; onee choſen, moll ſo remain ulh-majo- 


ry, er be removed by ſen - d IT ESL BY 
tene of | a the minor can 4 canned 
have no . there - cies; curator- 


ſora, a tack granted ya inns twist... 
with a ſecond-ſet of cuaterg, was | 

firy of ere. 
Dur. 20. Nov. aan * 4:5; by ; 

A MINOR" being decetned to grant t  difpoltion in 
ring, That the Lords would auche- Caan, 18 ne. 
riſe his writer to conſent with him | 
— +but--n93-20- authoriſe: them. in other. * 

eurators can do, ſoeingz, in both ay 
be will be reſtored, = Jleſed. +, Fount» 4 7.; Jane; 
rator\ad diene given ve-in ſor a minor. s renunsinrium af 
being heir to. hig father Forb. 5. Jan. — hl 
wich concourſeroſrone of three totors againſt me 
two; eit hen to accept or \Fenounee.4, the Lords f 
of curatona 4, u lum. Dar. 8. 
Muir. Half has 432 104 1/. #43 wi fr 7 


found: nul}; by reply, without oye 
127 
terms of his fathen's 2 01 - 
® his curators. the Lords refuſed this vil, uy 
becauſe: s minor, wanting -earaters, may do the Tone. 
Graham Guppli I guy; 
— iu 4 procels ax the inſtance 

the pupil / ſufficiendly 8 2 neeeffi 

' A PROTUTOR was oy found a, 
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ie ” den the Lords declared, That in alt 
 Protutes and pro- time coming, they would pad pro- 
vuratoer. "tutors Habe in al tutors, 
v.14 + 15 -and ordain an ud 'offederunt to be 
publiſhed thereanent. Star, 10. June 2665, Swinton. 
See act of ſederunt of that date. A procurator is 
Hable as if he were curctor, though: there be other en- 
rators authorifed, and that not obly for his intromiſ- 
ſions; but his emiſſions, from che time be begins ro act 
as curator. Star, 18. Nov. 16 Cas. A protu- 
tor is bound te eqamunfeate to the pupil abe beneſt of 
the compoſitions, ven he purchaſes in debts. ym 
the pupil, in the ſame way that 2 tutor 16 
Home, Jan 1686, Thors. 
A AN karing his wife ſole tutrix to his children; 
but wichal obliping ber ro act with 
7 ufor 8 with the ſpecial advice and roficourſe of 
e limitation to two others, who refuſed now-ito 
aci by tbe advice conſent to a Aiſcharg of a debt ſhe 
f certain pern. was offering te upliſt; the Lords 
found, That the tutory did not fall 
by their” refaſat, and that all ſhe was iged to do, 
was to require them, in which caſe ſue could validly 
diſchorge alone. Fount: 1 Dec: 1696, Clarks 
& PARTY having nominated turors to bis child, 
with chie quality; That they: hould 
"Mita? named not be Viable for dmiſfions, and they 
with 'this privi - being thereafter choſen curators by 
wee, or Fo en the mino himſelf, but withour-any 
able enz ſuch quality, wongh they alledged, 
in Taft cf, e, That the woaliey in dhe ober e ne- 
düst mould de ſtill underſtood repeated x the Lords 
found theſe tutors not bound to account for omiſſions, 
dut only for aQual 'intromiffions, in the terms of the 
father's nomiaation, though it was before the law'was 
made, giving patents that privilege t but their Lord- 
ſhips found them Hable 2 for in 
— eapacit they: mad neee Fark, t. Fount. 
8. Feb. 1776, Liberton- rs „ $435 Hin bn 
-. daten * x third, 4 refuſe or 65 
1 t Was found, Thatires: was in- 
Tats or ar cur ator . to them to renounce, 9 
„nne "$7, 74.2 F ty ee ſeperal 
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"A-MINOR having obrained decree.” bist chr 
tor to renguhceſ his office, it was 72 ed, 
found that thib decree could not at not AR 
liberate the curator. even for his;:oeptence;n the? the - 
3 e becauſe he nor conſent. -: 
onght-not. 8o'have-yielded-thereto,:. | 1 > 
but proponed a defence. againſt the { Aug vis. That a 
minor cannot ſue his curator to renounce, . unleſs he 
condeſcend and inſtruct malverſa pe n 21. July 


1604, Scott. 5 
ROBERT LOEKHART,;; having /1 left a direction 
under his Rand- b his friends, to fill 

up, after his death, hie children's - Deed: inferving 
proviſion in a blau ſheet of paper acceptance. - . 49 
he had ſi and to fill up the te- | 
ſtameat in another blank ſheet ſigned, and 3 
in Mr John Kleis, my Lord Leye, and Bailie Chieſly, 
as tutors * to his wife, i caſe of 
her death or. marriage} and ſhe. being in à trcaty: of 
marriage · after his deceaſe, theſe perſans ſuhſt rihed in 
order to ill u the teſtament, 5 inſerted themſelves 
tutors;. before the relict was actually Hg; {gh . 


terwards cauſed. ſcore the blank left to fill — 
* e 1 


drens proviſions in; the Lords, = 
bate, » nod theſe. acts to be. onion of on 580 
of the tutory, and found. — liable to «Dp 
tutors, although they had done vo, worth 225 * 
niſtration during the whole tatory Hare (IP 

Caraters)-i 65: Febs 1082, 2 1 


profits of a going coal, found a ſufficient 2 2 
of acceptance. hege a man is named tutor; 
ſame intremiſſion, where he is not named. 8 Þ L- 
not-ſybje&+ bim as proturor, but only as negetiorum 
gefler. Stair, 19. Jay and 6...Dec, 1678, Beatſon.—. 
The writer of 3. teſtament. way named therein tutor 
teſtamentary, ha ing without confirming or e 
againſt any acceptance. of tutory, procured a gift of his | 
popil's: r W two yrs py -- 2 
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given ugto à pupil's father,” us ad- „on ent: 
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of 2145 _-, 1 bis 

40 the ſaid-David Sutherland, was forved with a 
ſummona, upon — of ſupplement, upon Thomas 
Grant, &c. as neareſt agnates to theinfauto, to gompear 
Nw — ſheriff of Sutherland tha; a0. May 4742. 

Thomas ante ge. — * —— on the ail 

. day, Se e to 's 


— bar of the briere did 
ſher iff doſerted the diet, and 
be of new ſerved, before uny further proced 
had thereupon. Thomas Grant, Cc. ſuſpeRing, that 
David Sutherland eight enuſe the 1 
executed, and get a ſervice huddled up, when they 
might not be to object, advocated the => 
pled, That the ſheriff had dens wreng e 
that the ſame brieve could be of new executed 
Vasa thing never practiſed, for the breve ray be or 
ed, and has its full effect, as well. as a procuratory of 
reſignation, or precept of line, b by bla once EKecu- 
ted; and therefore the ſheriff ou ave deftrted 
| the diet fmpliciter. And this 'renfons toj beeaafe- all 


brieves, whether plesdable or not, are in order to the 
trial of a fact by a jury and ĩn all trials by juries, che 


&f i0-- 


diets are Peremptory, that neither the m 


© queſt, nor parties concerned, inay be had wits” 


neceflary attendance. If, indeed, the purſuer had appear 
ed, and had produced the brieve 9 the executions, 
the trial, upon cauſe ſhown, might have been adjeurn 
ed, as happens frequently in brieves of ane: 
but where there is a total. diſcontinuance of the 

ceedings, as in this caſe, and the diet deſerted, the in-- 
ance totally falls; the brieve itſelf, which is a writ 
of ſummons, 'periſhes, and cannot be Tevived, or-be the 
warrant for a new execution ; but if the thing be till 
competent that was intended by it, a freſh brieve mult. 
be taken out of the Chancery for the ſame purpoſe. 
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